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COMES NOW Respondents/Apellees, Shane and Amy Watts, by 

and through counsel of record, and responds to the Petition for Review. 

I. INTRODUCTION 

Respondent respectfully asks the court to deny the Petition in its 

entirety, and award attorney fees. This is because (1) the case fails to meet 

the considerations under RAP 13.4; (2) the decision by the trial court and 

the analysis by the Court of Appeals was correct. 

We should note that Mary Dunphy filed for Chapter 7 Bankruptcy, 

subsequent to the Appeals Court Opinion. The Watts filed for summary 

judgment on the issue of the judgment's dischargeability. Dunphy 

contested that as well. The Watts' motion was granted on February 7, 

2014. See Exhibit 1. At this point - barring any appeal in the bankruptcy 

court - this claim is non-dischargeable!. The court should also note that 

Ms. Dunphy changed her last name in her divorce to Pong, and is known 

by that in her bankruptcy case. With no disrespect, we refer to Ms. Pong as 

Dunphy throughout this Response. 

II. RESPONSE TO ISSUES FOR REVIEW 

BRIEF OF RESPONDENTS RE: 
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Respondent's response to Dunphy's issues is as follows: 

Whether a buyer's duty to inquire is triggered, where notice of a 

specific defect in their specific property, under Alejandre and Douglas, 

does not exist, is a factual question; the duty was not triggered in this case. 

III. FACTUAL BACKGROUND 

This case started as a King County Superior Court case for fraud. 

In 2006, Mary and Mark Dunphy, then wife and husband (but now 

divorced), bought a condominium at 13020 102"d Lane NE, Unit #3, 

Kirkland W A 98034. This was a condominium conversion project. Mary 

Dunphy was a realtor trained and experienced in selling condominium 

conversions. Dunphy Testimony, RP, Ex. 7, pages 349-351. 

Ms. Dunphy volunteered to be the Vice-President of the Kirkland 

Village HOA. Findings at Exhibit 3, page 2, para b. She was the Vice-

President from the inception of the HOA until she sold her unit to the 

Watts in June 2007. As the Vice-President, she arranged for a number of 

inspections of the project, starting with an inspection by Safe & Sound 

Inspection (Darrel Hay) in October 2006. See Findings at Exhibit 3, page 

2, para c. She knew about problems with missing WRB then. Ex. 7, page 

389. The Village had a number of problems, and ultimately the HOA 

Board decided to undertake an "envelope study". This was an intrusive 
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study which, among other things, took the siding off most of the buildings. 

See Findings at Exhibit 3, page 2, paras e-h; Mary Dunphy was integral to 

the inspection. She attended the meetings of the HOA at which the 

inspection was discussed. See Findings at Exhibit 3, paras f-h; Ex. 7, page 

400. When the inspection was done, before any siding was put back on 

the buildings, she and Craig Cleaver (the HOA President) walked through 

the complex with the lead inspectors on May 4, 2007. See Findings at 

Exhibit 3, pages 2-3; Photographs at Exhibit 10 (Trial Ex. 9), Dunphy 

Testimony at RP, Ex. 8, pages 414-415; Craig Cleaver Testimony at RP, 

Ex. 6, page 73; Mark Cress Testimony at RP, Ex 6, pages 161, 170. Mark 

Cress, the project lead inspector, led the walk-through, and showed them 

all ofthe problems with the complex. Trial Testimony of Cress, Exhibit 6, 

Pages 161-175. Also Findings at Ex. 3, pages 2-3; Exhibit 10, Trial 

Exhibit 9, page 039, showing photographs ofthe complex with siding off, 

as well as Dunphy's unit #13020 with the siding off.) 

The core problem at the complex was a lack of Water Resistant 

Barrier ("WRB") on the buildings. 70% of the units had missing WRB. 

RP, Ex. 6, pages 167-168. This was defective construction; had to be 

replaced, and was going to cost a great deal of money. (In the millions of 

dollars.) This was a significant material problem. Findings, Ex. 3, page 3, 
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para 1; also Cress testimony at RP, Ex. 7, pages 197-217. 

Mary Dunphy's own unit had missing WRB. She saw this and 

knew it was missing. See Findings at Exhibit 3, pages 2-3. Trial 

Testimony of Dunphy, Exhibit 8, RP, page 411-412; Trial Exhibits at Ex. 

10, exhibits 9-11. The only members of the HOA Board that went on the 

walkthrough, and saw all of the problems, were Mary Dunphy and Craig 

Cleaver. See Findings at Exhibit 3, page 2-3. Mary Dunphy was well 

aware that there were significant material problems with the m1ssmg 

WRB. See Findings at Exhibit 3, page 2-3.; Ex. 8, pages 413-416 

Dunphy was also well aware that CAl would produce a report; that 

report would detail the problems; and once that report was produced she 

would have to disclose it. See Findings at Exhibit 3, page 3. 

It is notable that Dunphy did not know what was in the HOA 

Minutes, had not looked at them before she left them on the counter for the 

Watts to pick up, and could not have relied on them to provide notice. 

Exhibit 9, RP, pages 498-500. 

Dunphy testified that she did not create the Minutes and did not see 

them after they were created. Exhibit 7, RP, page 379-380. She could not 

recall having read them at all. Exhibit 7, RP, page 379. Judge Lum found, 

as a Finding of Fact, that the mention of inspections, etc., in the Minutes 

BRIEF OF RESPONDENTS RE: 
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were not sufficient to put the Watts on notice. See Findings at Exhibit 3, 

The appellant court agreed with him. Unpublished Opinion at Ex. 2, pages 

22-23. 

A month after the inspection, and before the formal report was sent 

to the HOA, Dunphy put her condo on the market. Right after the 

inspection, she had started shopping for a single family home, and had 

found one in Juanita. Ex. 8, RP, page 427. To close the sale, she needed to 

sell the condo, and quickly. She did not have the cash for a down payment 

and needed to sell her condo, at full market value, and close the sale. See 

Findings at Exhibit 3, page 3; Dunphy Testimony, Ex. 8, RP, pages 432-

438; Bank Accounts at Exhibit 10, Trial Exhibit 28. She listed her unit for 

sale in June 2007. Dunphy did not disclose anything about any problems; 

she did not disclose that there had been an inspection and there were major 

problems. See Findings at Exhibit 3, page 3-4. 

The Watts were a young family and first time buyers. Amy Watts 

testimony at Ex. 7, RP, page 281. They liked the unit and made a full price 

offer. They were risk-averse. They had backed out of other offers when 

they found the units had problems. Ex. 7, RP, page 282. 

Dunphy accepted immediately. She then lied on two Form 17's 

(Disclosure Forms), about whether there had been any inspections, 
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problems, etc. See Findings at Exhibit 3, pages 3-4; Ex. 10, Trial Exhibits 

16; Ex. 8, RP, pages 444-448. She never told them anything about the 

problems with the complex or her own unit. That was intentional. She 

agreed at trial that the defects had to be disclosed. Ex. 7, RP, pages 356; 

357; Ex. 8, RP, pages 386-387. She agreed the missing WRB was a 

defect. Ex. 7, RP, pages 364-366. She agreed- finally- that she had seen 

the siding off her own unit, and missing WRB, during the May inspection. 

Ex 8, RP, pages 411-413. 

Some time after closing, the Watts found out that the complex had 

very serious problems. The HOA had filed a multi-million dollar claim 

and then a lawsuit against the developers. The Watts sued Mary Dunphy, 

alleging that she had purposely, fraudulently lied to them in order to sell 

the unit for full price, so she could buy her new house. 

Watts v. Dunphywent to trial on October 17, 2011, in King 

County, with Judge Dean Lum. It was a bench trial. Judge Lum found that 

the Dunphys had committed fraud. Mary Dunphy intentionally lied on the 

mandatory disclosure form ("Form 17'') and otherwise purposely, 

intentionally, and with intent to defraud, did not disclose any of the 

problems with the complex, which she knew about, to the Plaintiffs. See 

Oral Ruling at Exhibit 11; Findings at Exhibit 3, pages 6-7. 
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IV. THE APPELLATE COURT ANALYZED THE CASE 
CORRECTLY. 

The Dunphys then appealed the Judgment to Washington State 

Appeals Court, Division I. In the appeal, the Dunphys agreed that Mary 

Dunphy had lied to the Watts in filling out the Form 17's. 

That appeal was denied, and the court's ruling upheld the trial 

court, in an unpublished opinion on August 26, 2013. Unpublished 

Opinion, Exhibit 2; Order Denying Reconsideration/Order Awarding Fees, 

Exhibit 5. That decision allowed for fees. The Dunphys, still with Matthew 

Davis representing them, filed a reconsideration, which the appellate court 

denied on December 23, 2013. Fees were awarded. 

Judge Lum had- correctly- found that the HOA Minutes, even 

assuming the Watts had read them, were not sufficient to put the Watts on 

notice. Oral Decision, RP, Exhibit 11 at 520-521; Findings at Exhibit 3. 

The Court of Appeals went into further analysis of the case, and agreed 

with Judge Lum. It found Alejandre v. Bull, 159 Wn.2d 674,689, 153 

P.3d 864 (2007), not controlling based on the facts of this case. Decision at 

15. In Alejandre, the court observed that "reasonably diligent and careful 

inspection .... [by the buyers] would have revealed the defective baffle ... " 

Alejandre at 689-90. But the appellate court noted that the Watts had 
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conducted a proper inspection. The court also noted that the Alejandre 

buyers' prepurchase inspection had notice about their specific property, 

unlike the Watts. Exhibit 2, Unpublished Opinion, at 16. 

The Court went on to analyze the HOA Minutes; not, as the Dunphys 

would have the court analyze, by picking minute excerpts out of them, but 

by analyzing all 33 pages in context. Out of that 33 pages, the Dunphys 

relied on seven select minute excerpts. Exhibit 2, Unpublished Opinion at 

16. There was no reference to the Watt's unit at all, anywhere in the 

Minutes. Exhibit 2, Unpublished Opinion at 16. 

The Appeals Court went on to find that the Minutes contained no 

context or explanation for the brief references buried in the maze of other 

irrelevant information. Exhibit 2, Unpublished Opinion at 17. 

The Appeals Court discussed Douglas v. Visser, 173 Wash.App. 

823,295 P.3d 800 (2013), Exhibit 2, Unpublished Opinion at 18, as well 

as Puget Sound Serv. Corp. v. Dalarna Mgmt. Corp, 51 Wn. App. 209, 

214-15, 752 P.2d 1353 (1988), Exhibit 2, Unpublished Opinion at 19, 

Jackowski v. Borchelt, 151 Wn. App. 1, 209 P.3d 514 (2009), Exhibit 2, 

Unpublished Opinion at 20. In all of these cases, the buyers had failed to 

inquire further after they had, before their purchase ("prepurchase") notice of 

a specific defect involving the specific property purchased.There is no dispute 
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-none- that Watts did not have anynotice of a specific defect involving their 

specific unit. At most, the Watts had, in the Minutes, seven words or phrases, 

referring to things and events in the Complex, without any context or 

explanation, buried in 33 pages of other phrases, bullet points, notes, etc., 

none of which had anything to do with the missing WRB or defects. 

The court correctly found that the above-cited cases are not controlling. It 

went on to find the seven excerpts did not trigger a legal duty for the Watts to 

make further inquiry. Exhibit 2, Unpublished Opinion at 21. 

V. WHY THE REVIEW SHOULD BE REJECTED 

Dunphy argues the Court should accept review because this unpublished 

opinion is in conflict with multiple decisions of this Court. 

As an initial matter, in a precedential :cnse, it cannot conflict with other 

cases: it is unpublished. It may not be used for any purpose. 

As another matter, the case- and the appeal- affirmed the trial court's 

Findings of Fact. Findings of Fact are reviewed on a substantial evidence 

basis, which clearly existed here. It is very hard to see how a factual finding 

can conflict with other appellate decisions. 

There is no "issue of substantial public interest" in this case.RAP 

13.4(b)(4). This case is a run of the mill fraud case, that affects ony the 

parties and is unpublished. The Court will note there is no outpouring of 

confusion or concern from the legal or real estate community. There are no 
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amicus briefs; no op-ed pieces in the Bar News; no blog posting~ or any signs 

of any public interest at all. While the case is very important to the Watts and 

the Dunphys, sadly, it is important only to them. 

There is not a "significant question oflaw".RAP 13.4(b)(3). This was a 

case where the court found the information, buried and scattered as it vas, 

would not have told the Watts anything. The Appeals Court found that the 

existing case law- Alejandre, Douglas, as well as Puget Sound Serv. 

Corp. v. Dalarna Mgmt. Corp .. 51 Wn. App. 209,214-15, 752 P.2d 1353 

(1988), and Jackowski v. Borchelt, 151 Wn. App. 1, 209 P.3d 514 (2009) 

- simply did not apply to this set of facts. That is not a question of law; 

that is applying the law to the facts. That is what courts do. 

Dunphys would have the court order that any information, no matter 

how confusing; no matter how minute, as a matter of law, puts a buyer on 

notice. That is not what the case law holds. 

It is an argument that fails the common sense anyway.Under 

Alejandre, etc.- which this case does not remotely modify- if a buyer has 

notice of a specific defect in his specific property, he has a duty to inquire 

further. If the court now extends that to all information contained in HOA 

Minutes, then a buyer has a duty to investigate all possible problems which 

may be mentioned in the Minutes.And because the HOA Minutes are 

informal at best; not designed or intended as an inspection or notice 
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mechanism; are done by volunteer Board members; and reflect the things the 

Board discussed, rather than major problems with the HOA, this means, quite 

literally, 1he burden will be on the buyer to find a needle in a haystack. 

Thus, under the Dunphy's proposed reading ofDouglas, the Watts-

in the days between getting the Minutes and accepting the sale- would have a 

duty to track down all owners of barking dogs; get an inspection of the 

parking lot; check with the City and electricians to see if an owner's complaint 

to the Board was a real problem or not; and would have to plow through all 

items found in the Minutes, no matter how tiny. That makes no sense. 

In a case like this, where there is no prepurchase notice of a specific defect 

in the Watt's unit, there is necessarily a factual question whether the 

information that was given to the buyers, was enough to put them on notice. 

That is always a factual question, because it depends on the facts. It can 

never be an issue of law, because the answer depends on the fact& Calling it a 

legal question does not make it so. 

Dunphy argues that the HOA Minutes are the same thing as an inspection 

report. Saying so, does not make it so. The Dunphys presented no evidence, 

nor any coherent argument, how the two are the same, either at trial or in the 

appeal. That is because they are not the same thing. 

Dunphy argues that the Appeals Court abandons the rule in Alejandre, 

etc., when it said "specific notice". That is not "abandoning"Alejandre. It is a 
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precise way of stating the rule inAlejandre, Douglas, etc., all of which were 

cases involving specific defects involving specific properties. 

Dunphy also argues that "inquiry nctice" is not a question of fact. That is 

not correct. In cases where there is no prepurchase notice of a specific defect 

involving the specific property, necessarily whether the information was 

sufficient to put the buyer on notice is a factual question. 

It cannot be a simply legal rule.It depends on how close the "notice" is 

to the buyers. An inspection report, commissioned by the buyers, about 

their (specific) single family home, is obviously very close to the buyers. A 

set ofHOA minutes, which discuss everything under the sun in running 

the HOA, and which is not designed to alert buyers, is not. 

It depends on the quality of the information. A buyer's inspection 

is designed to warn buyers about defects; it focuses solely on the condition 

of the property; it is written to highlight problems. Conversely, HOA 

Minutes are not intended, written, or kept to warn buyers about anything. 

They discuss problem areas only to the extent that the HOA board 

discussed them; and then are written down entirely in the discretion and 

memory of whoever is doing the writing. (As is apparent from these 

Minutes.) Here the information was very poor: as the trial court found, the 
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mention of possible problems consisted of a few terms, buried in a maze 

of other information. 

It depends on the other information contained in the "notice". A 

homeowner's inspection report focuses, again, on the condition of the 

property; the inspector's job is to find and alert the buyer about problems. 

A buyer will naturally tend to read that report carefully. HOA Minutes, on 

the other hand, perfectly appropriately are a list of information, bullet 

points, brief references: 98% of which deal with things other than the 

problems with the WRB. And almost all of which are completely 

irrelevant in terms of warning a buyer of defects. 

It depends on the verbiage contained in the "notice". Here, the 

"notice" consisted of seven isolated words, phrases, or sentences, without 

any explanation, or indeed anything that would tell a reader that here-

here! was a major problem, as compared to the kerfuffle about, say, a 

water feature, which took up considerably more space. 

There is no avoiding that this is a factual issue. 

Last, Appellants argue that the Watts had "notice of defects in the 

specific property". But that is inherently a factual question. The trial court 

found that they did not have notice of defects in their property; this court 

found that the trial court had substantial evidence to support its finding. If 
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there is substantial evidence the appeals court will not overturn a trial 

court's finding. 

VI. REQUEST FOR FEES 

Respondents request fees under RAP 18.1. 

VII. CONCLUSION 

This was not a case where the court of appeals "decided the result 

it wanted and tried to make the law reach the result". This was a case fairly 

decided on the facts of the case. The court rightly decided Alejandre, 

Douglas, etc. did not apply; and therefore determined, based on the facts, 

that the Minutes - taken as they were , at the time, not in hindsight - were 

insufficient to put the Watts on notice. 

fees. 

This court should deny the Petition for Review and award attorney 

DATED this __I_Q_ day ofFebruary 2014. 

r~ 
CRAIG JONATHAN HANSEN 
WSB 24060 
Attorney for Appellee/Respondent 

Hansen Law Group, PS 
12000 NE 8th St. Ste 202 
Bellevue, W A 98007 
Email: jhansen@hansenlaw.com 
Voice: 425.709.6762 
Fax: 425.451.4931 
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'-Entered on Docket February 7, 2014 

2 

3 

4 

5 

6 

7 

8 

9 TIMOTHY W. DORE 
United States Bankruptcy Judge 

10 700 Stewart Street, Room 8106 
Seattle, W A 98101 

11 (206) 370-5300 

12 

..,j 
Below is the Order of the Court. 

Timothy W. Dore 
U.S. Bankruptcy Court 
(Dated as of Entered on Docket date above) 

13 UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF WASHINGTON AT SEATTLE 

14 

In re: 
15 

16 MARY HSING PONG, Bankruptcy No. 13-18066-TWD 

17 Debtor. 

18 SHANE WATTS and AMY W A TIS, 
Adversary No. 13-01542-TWD 

19 

20 

21 

22 

23 

24 

25 

v. 

MARY H. PONG, 

Plaintiffs, 

Defendant. 

ORDER GRANTING MOTION FOR 
SUMMARY JUDGMENT 

THIS MA TIER came before the Court on the summary judgment motion filed by Shane and 

Amy Watts ("Watts"). The Court has reviewed and considered the summary judgment motion, all 

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT - 1 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

evidence submitted in support of and in opposition to the summary judgment motion, the records and 

files in this adversary proceeding and the oral argument held on February 7, 2014. Specifically, the 

Court considered the pleadings and evidence appearing at Docket Nos. 1, 4, 7, 12 and 14. The Court 

stated its reasons for granting the summary judgment motion on the record at the conclusion of the 

hearing on the summary judgment motion on February 7, 2014 as contemplated by Federal Rule of 

Bankruptcy Procedure 7056 and Federal Rule of Civil Procedure 56(a). The Court concluded that 

there is no just reason for delay and that entry of final judgment in favor of Watts on the 11 U.S.C. § 

523(a)(2)(A) cause of action is appropriate under Federal Rule of Bankruptcy Procedure 7054 and 

Federal Rule of Civil Procedure 54(b). Now, therefore, it is hereby ORDERED that: 

1. Watts' request for summary judgment on the 11 U.S.C. § 523(a)(2)(A) cause of action 

is granted. 

2. The entire amount of the debt owed by Mary H. Pong to Watts set forth in the Order 

and Judgment dated November 22, 2011 in Watts v. Dunphy, King County, Washington Superior 

Court Case No. 10-2-07806-1SEA is excepted from discharge under 11 U.S.C. § 523(a)(2)(A). 

3. The entire amount of the debt owed by Mary H. Pong to Watts set forth in the 

Commissioner's Ruling Awarding Fees and Costs dated January 23, 2014 in Watts v. Dunphy, 

Washington State Court of Appeals Division One Case No. 68067-6-1 is excepted from discharge 

under 11 U.S.C. § 523(a)(2)(A). 

4. Watts is awarded reasonable attorneys fees and costs incurred in this adversary 

19 proceeding in the total amount of$9,836, which shall be paid by Mary H. Pong. 

20 

21 

22 

23 

24 

25 

5. This is a final order. All further activity in this adversary proceeding is stayed absent 

further order of this Court until such time as any appeal of this Order is complete. If there is no appeal 

of this Order, the Clerk's office shall close this adversary proceeding. 

I I I End of Order I I I 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

SHANE and AMY WATTS, 

Respondents, 

v. 

MARY P. DUNPHY and MARK L. 
DUNPHY, 

Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) _________________________ ) 

NO. 68067-6-1 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: December 23, 2013 

LAu, J.- Generally, a home buyer's duty to inquire further of a seller about a 

home's defect arises upon notice of the defect. Mary Dunphy, an experienced real 

estate agent, sold her condominium unit to Shane Watts. Dunphy knew her unit's lack 

of weather resistant barrier (WRB) made it vulnerable to water leaks and damage. She 

intentionally lied about it on the form 17 disclosure statement.1 As part of the sale 

documents, Watts reviewed homeowners' association Board meeting minutes that 

mentioned "inspections," "envelope studies," a "defect attorney," and other issues but 

made no mention of particular defects, Dunphy's unit, or any other individual unit. Watts 

1 The trial court found Dunphy "lied" about the defect. 
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discovered the defect after the sale closed and sued Dunphy. The trial court found 

Dunphy liable for fraudulent concealment and fraud. Because the meeting minutes 

triggered no duty flowing to Watts to inquire further under these circumstances, we 

affirm and award Watts attorney fees and costs under the purchase and sale 

agreement. 

FACTS 

The trial court's factual findings are undisputed. In 2006, Mary Dunphy 

purchased a condominium unit at 13020 102nd Lane Northeast #3, in Kirkland, 

Washington. On July 27, 2006, Dunphy became vice president of the Kirkland Village 

Homeowners' Association (HOA). 

In October 2006, Dunphy arranged for Darrel Hay to inspect the buildings in 

Kirkland Village. Hay checked three buildings and found that all three lacked tar paper 

or weather resistant barrier (WRB). Hay opined that the lack of WRB was problematic 

because it made the buildings vulnerable to water leaks and damage. He noted no 

specific damage. Hay gave his report to Dunphy, who read it. 

Dunphy attended all HOA Board meetings-some of which were held in her 

home-through May 2007. In February 2007, the Board asked construction inspection 

firm Corke Amento Inc. (Corke) to prepare a presentation regarding Kirkland Village. 

During its February 2007 meeting, the Board heard Gerke's presentation and discussed 

Hay's report. 

Based on the information it received, the Board decided to further pursue its 

ongoing disputes with Kirkland Village's developer, Center Bay. The Board hired a new 

property manager, Suhrco Management, which recommended a thorough inspection of 

-2-
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the complex so that the Board could give Center Bay a list of problems that needed to 

be fixed. The lack of WRB was one of the issues to consider. 

In March 2007, Corke prepared a "Scope of Limited Investigation" showing its 

plan for inspecting the complex. Among other things, the plan showed that Dunphy's 

unit would have its siding removed. The proposal was circulated among the Board 

members, and Dunphy read it. 

In April 2007, the Board hired Corke to inspect the complex. This decision was 

discussed and approved by all Board members, including Dunphy. Lack of WRB was 

among the problems Corke was hired to investigate. The inspection began on May 1, 

2007. Corke removed siding on the majority of the complex buildings, and 75 percent of 

the buildings either lacked WRB altogether or had incorrectly installed WRB. Removal 

of siding on Dunphy's unit revealed that it lacked WRB. Dunphy saw that her unit 

lacked WRB. 

On May 4, 2007, Corke (including Corke's lead engineer Mark Cress and 

president Steven Amenta), defects attorney David Onsager (hired by the Board to 

recommend legal action against Center Bay), Board president Craig Cleaver, and 

Dunphy met to walk through the Kirkland Village complex and view the buildings. Some 

portions of the buildings still had siding removed, so that the Board and its attorney 

could see what was underneath the siding. The walk through revealed that the majority 

of the buildings lacked WRB. Dunphy witnessed the lack of WRB. To summarize, 

Dunphy-as a member of the Board who participated in the walk through-was aware 

of significant material problems with the missing WRB under the siding on the buildings 

throughout the complex, including her own unit. Dunphy was also aware that Corke 
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would soon produce a written report that, when given to the Board, would have to be 

disclosed to potential buyers. 

The next month (June 2007), Dunphy and her husband purchased a single family 

home in Juanita for $473,000. Dunphy needed cash to close the sale. The only way for 

her to close the sale and move was to sell her Kirkland Village unit at full market value. 

Buyer Shane Watts signed a purchase and sale agreement for Dunphy's unit, providing 

for attorney fees to the prevailing party in case of a dispute involving the agreement. As 

part of the agreement, Dunphy completed a seller's disclosure statement (form 17), as 

required under chapter 64.06 RCW. Around July 23, 2007, the parties agreed that 

Watts would purchase the unit for $273,000. 

Watts hired a home inspector to inspect the unit. The inspector did not look 

under the siding or inspect any other buildings in the complex. The inspection did not 

reveal the missing WRB on Dunphy's unit or the problems with the buildings in the rest 

of the complex. The evidence was uncontroverted that a normal, routine home 

inspection of a condominium would not have revealed any of the problems in the 

complex or the missing WRB in Dunphy's unit. The trial court found that Watts did a 

reasonably diligent inspection of the property. 

Dunphy filled out two form 17s on July 9 and 25.2 In the July 25 form 17, in 

response to question 4(F), "Are there any defects with the following: ... 

Siding ... Interior Walls ... Exterior Walls ... Other", Dunphy answered, "No." This 

2 The trial court found that Watts had the right to rely on Dunphy's disclosures on 
form 17, that Dunphy had a duty to fill out form 17 completely and correctly, and that the 
July 25 form 17 controlled with respect to disclosures. 
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was a lie. Dunphy knew about the missing or incorrectly installed WRB in multiple 

buildings in the complex-including her own unit-but she represented that there were 

no defects in the siding or external and internal walls. No evidence indicated any defect 

in the siding itself, but a substantial question existed regarding whether the lack of vapor 

barrier or moisture barrier was a defect. Notices, studies, and oral reports well known to 

Dunphy indicated the moisture barrier did not exist and that future damage was likely if 

the problem went untreated. 

Also in the July 25 form 17, in response to question 1 O(A) "Are there any other 

existing material defects affecting the property that a prospective buyer should know 

about?", Dunphy answered, "Don't know." This was also a lie. Dunphy was well aware 

of the Corke inspection and the problems pointed out during the May 2007 walk 

through. Dunphy's misstatements were intentional. Dunphy intended to mislead Watts 

to ensure the condominium sale closed for full price in a timely manner.3 

Dunphy arranged for property manager Suhrco to produce a resale certificate 

and a series of required documents. These documents included a copy of the HOA 

Board's meeting minutes for the past 6 to 12 months.4 Watts received the minutes and 

read them enough to comment on the parking situation. The minutes contain a list of 

the issues the Board addressed in its monthly meetings. Included among those issues 

3 As the trial court later found in granting partial summary judgment in Watts's 
favor, Dunphy also lied regarding whether any study, survey project, or notice existed 
that would adversely affect the property. We address the partial summary judgment 
order below. 

4 It is undisputed that the meeting minutes consist of 33 pages. Watts received 
25 pages (through July 2007) covering numerous issues. 
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are mentions of inspections, envelope studies, Hay's report, and other items. The 

meeting minutes were admitted at trial as exhibit 3. 

The October 16, 2006 meeting minutes mention "[c]oncerns about the moisture 

barrier under siding." Ex. 3 at 7. The December 12, 2006 meeting minutes state, "Vinyl 

siding is held off until the rain is more cooperative, so large portions can be pulled back 

to insure no damage underneath." Ex. 3 at 8. 

The February 13, 2007 meeting minutes contain the following notations: 

1. Envelop[ e) Study was discussed by Mark Cress; an overview of the 
independent inspection report by Darrell Hays was commented by Mark. 

2. Mark Cress presented his findings with photo of the property which included 
siding, moisture barrier. 

3. Discussed options on how to proceed depending on what the POS states 
about envelop[e] study. Two options are proposed: 1. Intrusive Investigation 
or 2. Envelop[e] Study 

4. Envelop[ e) study was the recommendation 
5. David Onsager (another attorney) at Stafford Frie Law Firm was mentioned as 

another option. 

Ex. 3 at 11. 

The March 13, 2007 meeting minutes include the notation, "Update on 

inspection. Deferred until next meeting, no response from Mark W. of Corke-Amento." 

Ex. 3 at 12. The minutes also note, "Inspection-find a second company." Ex. 3 at 14. 

The April 10, 2007 meeting minutes include the notation, "Craigfferry spoke to 

Corke Amenta and we are moving ahead with the envelope/invasive inspection. Center 

[B]ay wanted to use their inspector, Craig declined that offer, but accepted the offer for 

Center [B]ay to pay 50% of the cost." Ex. 3 at 15. 

The May 8, 2007 meeting minutes include the following notation: 
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2) Discussion of Intrusive Study 

Ex. 3 at 17. 

a. Need David Onsager to weigh in on the moisture barrier and whether 
or not there is significant damage. 

b. Waiting for results from Corke Amenta and David Onsager 
c. David Onsager will provide recommendation in the report 
d. Terry to call David's assistant in order to get the date the report will be 

ready 

On June 12, 2007, the Kirkland Village HOA held its annual meeting for all unit 

owners. Ex. 3 at 19. The meeting minutes include the notation, "Discussed envelope 

study and possible assessments. Informed that we are working with Center [B]ay and 

trying to resolve issues and working on not going into a legal battle." Ex. 3 at 20. The 

minutes also contain the following notation: 

IV. New Business (8:19-8:24) 

Ex. 3 at 20. 

a. Inspection/Construction Defect 
i. Corke Amenta performing inspection 

1. Currently waiting for report 
ii. Asked owners to inform board of any [] defects or issues 
iii. Timeline-depends on cooperation of builder 

The July 12, 2007 meeting minutes include the following notation: 

Bill from Corke Amenta, inspectors for Envelope inspection came in at $9350.03 
We are holding Center Bay to their offer to pay for half of this inspection. 
David Ansager defect Attorney has billed us 1792.00 for 5.6 hours of work. 
Missing insulation is an issue the Board will be going after Center Bay for. 

Ex. 3 at 23. 

After the sale closed,5 Watts discovered the condominium's lack of WRB. Watts 

sued Dunphy for damages in February 2010, alleging breach of warranties, negligent 

5 Although the trial court made no findings on this issue, the bench trial testimony 
indicates that the sale closed on August 20, 2007. The testimony also indicates that the 
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misrepresentation, intentional misrepresentation, and breach of duty of good faith. 

Watts amended his complaint in July 2010, voluntarily dismissing the negligent 

misrepresentation claim but adding claims for breach of contract, fraudulent 

concealment, and fraud. 

The HOA sued Center Bay, and that lawsuit settled for a little over a million 

dollars. The HOA also has a bankruptcy court claim against Center Bay's owner that 

was pending at the time Watts and Dunphy went to trial. The HOA has collected 

approximately $1.3 million. At the time of trial, no repairs had begun and no plan 

existed for when repairs would start. Some testimony addressed the repair cost, but 

"there was no definite plan on what would be done; how much it would cost." The court 

found the future possible repairs too speculative to use in determining the effect on the 

current value of Watts's unit. The court found that the "current value of the unit, by 

clear, cogent, and convincing evidence, is $132,000." The court also found that without 

damage, "the condominium would have been worth a minimum of $170,000," meaning 

damages were $38,000. 

In December 2010, Watts moved for partial summary judgment, requesting the 

court to find that Dunphy committed fraudulent concealment and fraud in selling the 

condominium to Watts.6 In February 2011, the court granted in part Watts's motion 

HOA Board did not receive Corke's final report regarding the missing or defective WRB 
until September 2007. 

6 Regarding fraudulent concealment, Watts argued that (1) the condominium had 
a concealed defect, (2) Dunphy knew about the defect, (3) the defect presented a 
danger to the purchaser's property, health or life, (4) the defect was unknown to the 
purchaser, and (5) the defect would not be disclosed by a careful, reasonable inspection 
by the purchaser. Regarding fraud, Watts claimed that (1) Dunphy represented that 

-8-



68067-6-1/9 

for partial summary judgment in making the following finding of fact: "1. The court 

finds that when on the Form 17 dated July 25, 2007, Mary Dunphy answered 

Question No 1.(G), 'Is there any study, survey project, or notice that would adversely 

affect the property,' as 'Don't know,' this was a false statement."7 

During the bench trial, Dunphy argued that the meeting minutes put Watts on 

inquiry notice of the condominium's lack of WRB, thus triggering Watts's duty to inquire 

further. The court disagreed and found Dunphy liable for fraudulent concealment and 

fraud. In its conclusions of law, ~ 3.4(5), the court stated: 

Additionally, [Dunphy's] argument is that the HOA meeting minutes in and 
of themselves [were] sufficient to put [Watts] on notice and that they had no right 
to rely on the Form 17 representations and their own Homeowner's inspection 
report. 

But if the Watts had read the [HOA] meeting minutes, what would it have 
told them? Although the words "defect," "envelope studies," "Investigation," and 
"defect attorney" were mentioned several times, there is no context or 
explanation for the brief references buried in a maze of other irrelevant 
information. Only with the use of 20/20 hindsight and specialized knowledge can 
we pick out the significance of these words. 

The court does not find persuasive the argument that meeting minutes 
alone are sufficient to give Mary Dunphy the same level of knowledge that we are 
imputing to the Watts. Although the Watts had the minutes, Ms. Dunphy not only 
had the minutes for her review, but actually attended all the HOA meetings, 
except for possibly the June meeting. She was also the Vice President of the 
Board, and therefore had the opportunity and could reasonably understand what 
was in those Minutes. She actually lived through them. She experienced it. She 
was there, and she was present for at least part of the walk through inspection in 
May 2007. She was aware that the complex did not have a vapor or water 

there were no defects, among other material facts, (2) the defects were material, 
(3) Dunphy's answers were false, (4) Dunphy knew her answers were false, (5) Dunphy 
intended Watts to rely on her false answers, (6) Watts did not know Dunphy's answers 
were false, (7) Watts relied on the false answers, (8) Watts had a right to so rely, and 
(9) Watts suffered severe damages. 

7 Dunphy does not appeal the trial court's grant of partial summary judgment, and 
she agrees on appeal that she lied on the form 17. 
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resistant barrier; and was aware that the engineer and a defect attorney was 
present on the walk through. 

Much has been made of the fact that the engineer only made factual 
comments and did not offer any conclusions. But that is beside the point. Mary 
Dunphy knew that a defect attorney and an engineer were looking at several 
issues in the complex, including the lack of a vapor resistant barrier; and that part 
of the reason that Ms. Dunphy knew the investigation was going on, was to go 
[to] the developer and seek to have the developer pay for any cost required to fix 
the problem. Ms. Dunphy also knew the report would be completed soon, and 
once the report was done it would have to be disclosed. 

The court entered judgment against Dunphy and awarded Watts $38,000 in 

damages and over $55,000 in attorney fees and costs. Dunphy appeals. 

ANALYSIS 

Standard of Review 

Following a bench trial, we review factual findings for substantial evidence and 

legal conclusions de novo, determining whether the findings support the conclusions.8 

Sunnyside Valley Irrigation Dist. v. Dickie, 149 Wn.2d 873, 880, 73 P.3d 369 (2003). 

The standard of review for a trial court's findings of fact and conclusions of 
law is a two-step process. First, we must determine if the trial court's findings of 
fact were supported by substantial evidence in the record. If so, we must next 
decide whether those findings of fact support the trial court's conclusions of law. 

Landmark Dev .. Inc. v. City of Roy, 138 Wn.2d 561, 573, 980 P.2d 1234 (1999). If the 

trial court mislabels a factual finding or legal conclusion, we consider it for what it really 

is. Willener v. Sweeting, 107 Wn.2d 388, 394, 730 P.2d 45 (1986). "Substantial 

evidence is evidence sufficient to persuade a fair-minded, rational person of the 

declared premise." Douglas v. Visser, 173 Wn. App. 823, 829, 295 P.3d 800 (2013). In 

8 Dunphy's reliance on Speelman v. Bellingham/Whatcom County Housing 
Authorities, 167 Wn. App. 624, 273 P.3d 1035 (2012), is misplaced. Speelman involves 
due process notice requirements. Dunphy also relies on inapplicable bona fide 
purchaser case authority. 
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determining the sufficiency of evidence, an appellate court need only consider evidence 

favorable to the prevailing party. Bland v. Mentor, 63 Wn.2d 150, 155, 385 P.2d 727 

(1963). We defer to the trial court's assessment of witness credibility and evidence 

weight. In re Welfare of Sego, 82 Wn.2d 736, 739-40, 513 P.2d 831 (1973). 

Unchallenged findings of facts are verities on appeal. Cowiche Canyon Conservancy v. 

Bosley, 118 Wn.2d 801, 808, 828 P.2d 549 (1992). 

Fraudulent Concealment 

On a claim for fraudulent concealment, the seller's duty to speak arises 

where (1) the residential dwelling has a concealed defect; (2) the vendor has 
knowledge of the defect; (3) the defect presents a danger to the property, health, 
or life of the purchaser; (4) the defect is unknown to the purchaser; and (5) the 
defect would not be disclosed by a careful, reasonable inspection by the 
purchaser. 

Alejandre v. Bull, 159 Wn.2d 674, 689, 153 P.3d 864 (2007). Failure to disclose a 

material fact where there is a duty to disclose is fraudulent. Stieneke v. Russi, 145 Wn. 

App. 544, 560, 190 P.3d 60 (2008). The plaintiff must establish each element of 

fraudulent concealment by clear, cogent, and convincing evidence. Stieneke, 145 Wn. 

App. at 561. 

The parties dispute the fourth requirement-that the defect is unknown to the 

buyer. Dunphy contends certain HOA Board meeting minute excerpts triggered Watts's 

duty to inquire about the condominium's latent WRB defects. Watts responds that the 

meeting minutes' intermittent mention of inspections and defects "buried in a sea of 

other problems" is insufficient to trigger a duty to inquire. Resp't's Br. at 16 

(capitalization omitted). Watts also contends that these minutes provided no specific 

notice about a specific problem to their specific condominium unit. 
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Our Supreme Court discussed a buyer's duty to inquire further in the fraudulent 

concealment context: 

Although a fraudulent concealment claim may exist even though the 
purchaser makes no inquiries which would lead him to ascertain the concealed 
defect, in those situations where a purchaser discovers evidence of a defect, the 
purchaser is obligated to inquire further. Simply stated, fraudulent concealment 
does not extend to those situations where the defect is apparent. 

Atherton Condo. Apartment-Owners Ass'n Bd. of Directors v. Blume Dev. Co., 115 

Wn.2d 506, 525, 799 P.2d 250 (1990) (citations omitted); see also Douglas, 173 Wn. 

App. at 830 ("When a buyer is on notice of a defect, it must make further inquiries of the 

seller"); Puget Sound Serv. Corp. v. Dalarna Mgmt. Corp., 51 Wn. App. 209, 214-15, 

752 P.2d 1353 (1988) (same; if the buyer fails to inquire, he cannot later argue that he 

knew nothing about the extent of the problem). 

Dunphy claims, "This is one of those rare appeals that can be decided entirely on 

the basis of a single recent Supreme Court case, Alejandre v. Bull, 159 Wn.2d 674, 153 

P.3d 864 (2007)."9 Appellant's Br. at 14. Dunphy argues that under Alejandre, the 

meeting minutes constitute constructive notice of the condominium defect. Watts 

responds that any "notice" contained in the meeting minutes is factually distinguishable 

from the notice in Alejandre. 

In Alejandre, defendant Mary Bull owned a single family residence that was 

served by a septic system. Alejandre, 159 Wn.2d at 678. The year before she put the 

house up for sale, she noticed soggy ground over the septic system. Alejandre, 159 

Wn.2d at 678. She hired William Duncan of Gary's Septic Tank Service to pump the 

septic tank and also hired Walt Johnson Septic Service to empty the tank and repair a 

9 Dunphy's opening brief relies exclusively on Alejandre. 
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broken pipe leading from the tank to the drain field. Alejandre, 159 Wn.2d at 678. Bull 

also applied for a connection to the city sewer, but abandoned the idea after learning 

she would have to pay a $5,000 hook-up fee. Alejandre, 159 Wn.2d at 678. 

Bull placed her home on the market in June 2000. Alejandre, 159 Wn.2d at 678. 

In September 2001, Bull and Arturo and Norma Alejandre entered into an agreement for 

the sale of Bull's home to the Alejandres. Alejandre, 159 Wn.2d at 678. The agreement 

required Bull to pump the septic tank before closing and conditioned the sale on a septic 

system inspection. Alejandre, 159 Wn.2d at 678. 

As provided for in the agreement, Walt's Septic Tank Service pumped the tank 

and sent the Alejandres a copy of the bill. Alejandre, 159 Wn.2d at 679. The bill stated, 

"[T]he septic system's back baffle could not be inspected but there was '[n]o obvious 

malfunction of the system at time of work done." Alejandre, 159 Wn.2d at 679 (second 

alteration in original) (quoting Ex. 6). Bull gave the Alejandres a seller's disclosure 

statement indicating that the house had a septic tank system that was last pumped and 

inspected in fall 2000 and that '"Walt Johnson Jr. replaced broken line between house 

and septic tank .... "' Alejandre, 159 Wn.2d at 679 (quoting Exhibit 5). Bull answered 

"no" to the inquiry whether there were any defects in the septic system's operation. 

Alejandre, 159 Wn.2d at 679. 

A month after the sale closed, the Alejandres smelled an odor inside the home 

and heard water gurgling. Alejandre, 159 Wn.2d at 680. They also noticed a foul odor 

outside the home and believed it came from the ground around the septic tank, which 

they said was soggy. Alejandre, 159 Wn.2d at 680. By chance, they hired William 

Duncan of Gary's Septic Tank Service-the same person who pumped the system for 
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Bull in 2000. Alejandre, 159 Wn.2d at 680. Duncan told the Alejandres that he could 

pump the tank, but he could not fix the underlying problem because the drain fields 

were not working. Alejandre, 159 Wn.2d at 680. He also informed them that he 

previously told Bull that the drain fields were not working and that she should connect to 

the city's sewer system. Alejandre, 159 Wn.2d at 680. 

The Alejandres hired another company to connect to the city sewer system. 

Alejandre, 159 Wn.2d at 680. During this work, the company found that the baffle to the 

outlet side of the septic system was missing, thus allowing sludge from the septic tank 

to enter and plug the drain field. Alejandre, 159 Wn.2d at 680. 

The Alejandres sued Bull for fraud and misrepresentation, claiming costs and 

damages totaling nearly $30,000. Alejandre, 159 Wn.2d at 680. After they rested their 

case, Bull moved for judgment as a matter of law. Alejandre, 159 Wn.2d at 680. The 

trial court granted the motion, ruling that the economic loss rule barred the Alejandres' 

claims and that they failed to present sufficient evidence supporting their claims. 

Alejandre, 159 Wn.2d at 680. We reversed, holding that the Alejandres presented 

sufficient evidence to warrant the jury's consideration. Alejandre, 159 Wn.2d at 680-81. 

Our Supreme Court reversed. Although Alejandre is better known for its 

economic loss rule discussion-which is not relevant here-the court also affirmed the 

trial court's decision to dismiss the Alejandres' fraudulent concealment and fraud claims. 

Regarding fraudulent concealment, the issue in Alejandre concerned element five

whether the buyers had shown that the defect in the septic system would not have been 

discovered through a reasonably diligent inspection. Alejandre, 159 Wn.2d at 689-90. 

Our Supreme Court concluded they had not met their burden: 
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The Alejandres failed to meet their burden of showing that the defect in the septic 
system would not have been discovered through a reasonably diligent inspection. 
In fact, the Alejandres accepted the septic system even though the inspection 
report from Walt's Septic Tank Service disclosed, on its face, that the inspection 
was incomplete because the back baffle had not been inspected. The testimony 
at trial showed that this part of the septic system was relatively shallow and 
easily accessible for inspection. A careful examination would have led to 
discovery of the defective baffle and to further investigation. 

Alejandre, 159 Wn.2d at 689-90. 

Alejandre is not controlling based on the facts of this case. 10 Our Supreme Court 

faulted the buyers for failing to conduct a reasonably diligent prepurchase inspection of 

their home's septic system in the face of an obvious, incomplete inspection report that 

revealed no inspection of the back baffle. As the court observed, a reasonably diligent 

and careful inspection of the septic system would have revealed the defective baffle that 

was easily accessible for inspection. 

The present case involves no dispute over whether Watts undertook a 

reasonably diligent prepurchase inspection of their condominium unit. Watts hired a 

home inspector to conduct a prepurchase inspection of the condominium unit. That 

1° From the opinion, it appears the Alejandres did not hire their own home 
inspector or septic system inspector. Instead, they relied on the report prepared by the 
seller's septic tank service provider as well as a property inspection report-required by 
the lending bank-that indicated the septic system "'Performs Intended Function"' and 
stated that "'everything drains OK."' Alejandre, 159 Wn.2d at 680. The earnest money 
agreement required the seller to pump the tank before closing. 

As provided in the earnest money agreement, a septic tank service (Walt's Septic 
Tank Service) pumped the tank, and the Alejandres received a copy of the bill. 
The bill stated on it that the septic system's back baffle could not be inspected 
but there was "[n}o obvious malfunction of the system at time of work done." 

Alejandre, 159 Wn.2d at 679. (quoting Ex. 6). As noted above, Watts hired and relied 
on their home inspector's report as to the condition of their condominium unit. 
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inspection revealed nothing to indicate the condominium's lack of WRB such as exterior 

water damage. The court's unchallenged findings state: 

The Watts had a home inspection done by a home inspector. The inspection did 
not look under the siding, or inspect the rest of the complex. The inspection did 
not disclose any of the missing WRB on the Dunphy unit, or the missing [WRB] 
or the problems with the buildings in the rest of the complex. The evidence was 
uncontroverted that a normal, routine home inspection of a condominium would 
not have uncovered any of the problems in the complex or the missing WRB in 
the Dunphy unit. The court finds the Watts did a reasonably diligent inspection of 
the property. 

Unlike the present case, the buyers in Alejandre had prepurchase notice of an 

incomplete inspection. They relied on an obvious, incomplete septic system report that 

revealed the back baffle had not been inspected. 

Also, the Alejandres' prepurchase notice about the incomplete inspection 

involved the specific property they purchased. In the present case, Dunphy relies 

exclusively on 33 pages 11 of meeting minutes to argue that Watts should have inquired 

further after reviewing the minutes. To make this point, Dunphy relies on seven select 

meeting minute excerpts quoted above. Even when viewed in complete context, no 

mention or reference to WRB problems associated with Watts's condominium unit 

appears in any of the meeting minutes. And there is no information identifying which of 

the 64 units or 12 buildings are affected by the WRB problem. 12 

11 We question whether Watts received the monthly meeting minutes from August 
to December 2007 because the record shows they received the meeting minutes at the 
end of July 2007, when they purchased the unit. 

12 The undisputed facts show the Kirkland Village Condominiums complex 
consists of 12 buildings with each building comprised of 3 to 7 individual townhome 
style units. Watts's unit is one of 7 in the 13020 building. Most of the units, including 
Watts's, are two stories high. A trial court is not required to make findings on stipulated 
or undisputed matters. Swanson v. May, 40 Wn. App. 148, 158, 697 P.2d 1013 (1985). 
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It is true the meeting minute excerpts mention "inspection," "envelope 

inspection," "invasive inspection," "moisture barrier," "intrusive study," "report," and 

"defect." According to Dunphy, this notice triggered Watts's duty to inquire about the 

WRB problem. The court's unchallenged finding of fact states: 

The Minutes contain a list of all the issues the Board dealt with. In there, among 
the other issues, are mentions of inspections; envelope studies, Darrel Hay's 
report, etc. The court looks at the minutes in the context of what the Watts knew 
at the time, not with the 20/20 hindsight at the time of trial. ... 

The court also made the following finding of fact which it mistakenly labeled as a 

conclusion of law: 13 

But if the Watts had read the [HOA] meeting minutes, what would it have 
told them? Although the words "defect," "envelope studies," ["]Investigation," and 
"defect attorney" were mentioned several times, there is no context or 
explanation for the brief references buried in a maze of other irrelevant 
information. 

Substantial evidence supports this finding of fact. The meeting minutes provide 

no details or explanation about the nature and extent of the WRB defect and specific 

units affected. Review of the trial evidence and meeting minutes establish substantial 

evidence to support the trial court's finding that the disputed meeting minute "words" 

were "brief references buried in a maze of other irrelevant information." For example, 

13 This finding appears under the heading "conclusions of law" in the written 
findings of fact and conclusions of law. It is well settled that the labels used by the trial 
court to distinguish findings versus conclusions are not controlling. We will consider 
legal conclusions and factual findings for what they are even though they may be 
mislabeled as a finding or a conclusion. Kane v. Klos, 50 Wn.2d 778, 788, 314 P.2d 
672 (1957) (findings of fact are not made such by label or by commingling conclusions 
of law with findings of fact); Willener v. Sweeting, 107 Wn.2d 388, 394, 730 P.2d 45 
(1986) (if the trial court mislabels a finding or legal conclusion, we consider it for what it 
really is). Here, the trial court commingled its factual findings and conclusions of law. 
But we treat them for what they are. Dunphy assigns error to this factual finding as an 
erroneous "conclusion of law." 
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HOA president Craig Cleaver described the October 16, 2006 meeting minutes as a 

"laundry list" of issues affecting the condominium complex, including homeowners 

complaining about several things, especially parking and landscaping. The record 

evidence shows the HOA Board sought to gather information on all complaints and 

issues about the condominium complex in order to submit them to the developer for 

redress. The WRB problem was merely one item in the developer "laundry list" during 

the condominium's conversion from developer owner to a homeowners association 

structure. As Watts points out, these were simply "'bullet points' in a long list of 'bullet 

points,"' none of which specifically related to Dunphy's unit or any other unit. Resp't's 

Br. at 17. We conclude substantial evidence supports the trial court's findings of fact 

and the findings support its conclusion of law that no duty to inquire further flowed to 

Watts based solely on review of the HOA Board meeting minutes. 

Dunphy also relies on other cases to support her duty to inquire claim. None of 

those cases control for the reasons discussed above. Those cases involve buyers with 

prepurchase notice of a particular obvious defect affecting the specific property 

purchased. In Douglas, 14 the buyers' inspector identified an area of rot and decay near 

the roof line and caulking suggestive of a prior roof leak. He found an area of rotted sill 

plate below the section of water-damaged exterior siding. A portion of sill adjacent to 

the rotted section had recently been replaced and floor joists near the rotted area had 

been sistered. Douglas, 173 Wn. App. at 831-32. The buyers argued that the area of 

rot their inspector discovered was not unusual and they had no knowledge that 50 to 70 

percent of the sill plate and rim joist were destroyed. We rejected that argument. Citing 

14 We decided Douglas after the close of appellate briefing. 
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Dalarna, we stated the well-settled rule that "[w]hen a buyer is on notice of a defect, it 

must make further inquiries of the seller." Douglas, 173 Wn. App. at 830. We 

reasoned: 

The Doug lases and their inspector were on notice of the defect and had a duty to 
make further inquiries. The Douglases argue that "they had no idea that 50 to 
70% of the sill plate and rim joist were destroyed" and that the area of rot [their 
inspector] discovered was not unusual. That, however, is the precise argument 
we rejected in Dalarna. Once a buyer discovers evidence of a defect, they are 
on notice and have a duty to make further inquiries. They cannot succeed when 
the extent of the defect is greater than anticipated, even when it is magnitudes 
greater. 

Douglas, 173 Wn. App. at 832. 

We also noted that additional facts should have prompted the Doug lases to 

inquire further: 

Despite [the discovery of rot], on top of the Vissers' previous evasive and 
incomplete answers and the Vissers' on-going failure to provide their own 
prepurchase inspection report, either of which should have caused concern and 
further inquiry, there is no evidence that the Douglases made any inquiries 
whatsoever after the inspection. 

Douglas, 173 Wn. App. at 834 (emphasis added). 

In Dalarna, a buyer purchased an apartment building and later sued the seller for 

fraudulent concealment after discovering substantial water leakage problems. The 

buyer's inspector noted water stains and loose tiles. Despite this prepurchase notice of 

a water leak, the buyer closed on the sale. The buyer later discovered the water 

damage was more extensive. The buyer claimed that the seller concealed the 

extensive nature of the leak. Dalarna, 51 Wn. App. at 211-12. We held that due to the 

buyer's prepurchase knowledge of the water leak, its severity was readily ascertainable 

through further inquiries. Dalarna, 51 Wn. App. at 215. 
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In Jackowski v. Borchelt, 151 Wn. App. 1, 209 P.3d 514 (2009), the buyers 

purchased a waterfront home and later sued the sellers for fraud and fraudulent 

concealment when soil instability caused the house to slide. Before the sale, the sellers 

gave the buyers a form 17 disclosure statement that contained language referring the 

buyers to a Mason County Department of Community Development letter. Jackowski, 

151 Wn. App. at 8. The letter indicated that the '"following critical areas are present on 

this property: ... Landslide Hazard Areas.'" Jackowski, 151 Wn. App. at 8. The letter 

also referenced an existing geotechnical report conducted by a geologist. Jackowski, 

151 Wn. App. at 8. The sellers faxed a copy of the letter to their real estate agent. 

Jackowski, 151 Wn. App. at 8. The fax included an addendum, provided by the 

geologist, that again referenced the geotechnical report. Jackowski, 151 Wn. App. at 8. 

The sellers' real estate agent then faxed the letter and addendum to the buyers' agent. 

Jackowski, 151 Wn. App. at 8. The buyers received and read the letter and addendum. 

Jackowski, 151 Wn. App. at 8. An addendum to the real estate purchase and sale 

agreement provided that the sale was contingent on the buyers' inspection-including, 

at the buyers' option, a soils/stability inspection. Jackowski, 151 Wn. App. at 8. The 

buyers conducted no soil stability investigation before the sale closed. Jackowski, 151 

Wn. App. at 8. 

Jackowski addressed two issues relevant here-whether a reasonable inspection 

would have disclosed the landslide risk (fraudulent concealment claim) and whether the 

buyers established they had a right to rely on the sellers' fraudulent representations 

(fraud claim). Jackowski, 151 Wn. App. at 17. The court affirmed summary judgment 

dismissal of those claims: 
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Here, as we discussed above, the Jackowskis had prepurchase 
knowledge of the landslide hazard area and, thus, reliance on the Form 17 
disclosure could not be reasonable. A reasonable inspection would have 
disclosed the landslide risk. The Jackowskis acknowledge that they had read the 
letter indicating that the property that they were contracting to buy was in a 
landslide hazard area. Tim Jackowski read documents before closing that 
referenced an existing geotechnical report. Tim Jackowski acknowledged that he 
made the sale contingent on his ability to hire professionals to conduct property 
inspections including soil and slope stability. Nevertheless, he failed to utilize the 
contingency to request such inspections. The trial court did not err by granting 
summary judgment on the Jackowskis' fraudulent concealment claims based on 
the landslide risk. 

Jackowski, 151 Wn. App. at 17-18 (emphasis added). 

Douglas, Dalarna, and Jackowski stand for the unremarkable proposition that a 

buyer's failure to inquire further after prepurchase notice of a specific defect involving 

the specific property purchased defeats a fraudulent concealment claim. These cases 

are not controlling. The undisputed facts and reasonable factual inferences support the 

conclusion that the meeting minutes triggered no duty flowing to Watts to make further 

inquiry. 

To succeed on a fraud claim, the plaintiff must establish by clear, cogent, and 

convincing evidence all nine elements of fraud: 

(1) representation of an existing fact; (2) materiality; (3) falsity; (4) the speaker's 
knowledge of its falsity; (5) intent of the speaker that it should be acted upon by 
the plaintiff; (6) plaintiff's ignorance of its falsity; (7) plaintiff's reliance on the truth 
of the representation; (8) plaintiff's right to rely upon it; and (9) damages suffered 
by the plaintiff. 

Stiley v. Block, 130 Wn.2d 486, 505, 925 P.2d 194 {1996). The sole issue on appeal is 

element 8-whether Watts had a right to rely on Dunphy's form 17 disclosures. 
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As our Supreme Court noted in Williams v. Joslin, 65 Wn.2d 696, 698, 399 P.2d 

308 (1965), '"The right to rely on representations is inseparably connected with the 

correlative problem of the duty of a representee to use diligence in respect of 

representations made to him."' (Quoting Puget Sound Nat'l Bank v. McMahon, 53 

Wn.2d 51, 54, 330 P.2d 559 (1958)). A buyer who is on notice of a defect and has a 

duty to make further inquiry cannot justifiably rely on the seller's misrepresentations. 

Douglas, 173 Wn. App. at 834; see also Alejandre, 159 Wn.2d at 690 ("Having failed to 

exercise the diligence required, [the Alejandres] were unable to present sufficient 

evidence of a right to rely on the allegedly fraudulent representations."). 

Dunphy's sole argument on appeal is that Watts failed to show he had a right to 

rely on Dunphy's representations because "[t]he Watts' right to rely on any 

representations made to them was tied to their diligence concerning the information 

they had."15 Appellant's Br. at 20. As discussed above, the meeting minutes were 

insufficient to put Watts on inquiry notice of the latent defect. Watts had no duty to 

inquire further, and his reliance on Dunphy's form 17-a required disclosure form under 

chapter 64.06 RCW -was not unreasonable. Substantial evidence supports the trial 

court's findings and the findings support its conclusion that Dunphy was liable for fraud. 

Attorney Fees 

Dunphy and Watts each request attorney fees on appeal as the prevailing party 

under the purchase and sale agreement. In Washington, parties may recover attorney 

fees if allowed by statute, contract, or some well-recognized principle of equity. 

15 Dunphy does not challenge the trial court's conclusion that Watts met the other 
eight elements of fraud. 
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Torgerson v. One Lincoln Tower, LLC, 166 Wn.2d 510, 525, 210 P.3d 318 (2009). 

Here, although no copy of the real estate purchase and sale agreement appears in the 

record on appeal, the parties agree-and the trial court found-that the purchase and 

sale agreement provides for an award of fees to the prevailing party in a dispute 

concerning the agreement. Because Watts is the prevailing party on appeal, he is 

entitled to attorney fees and costs conditioned on his compliance with RAP 18.1. 

CONCLUSION 

For the reasons discussed above, we affirm and award reasonable attorney fees 

and costs to Watts as the prevailing party conditioned on compliance with RAP 18.1.16 

WE CONCUR: 

16 In her reply brief, Dunphy moved to strike certain references to trial testimony 
in Watts's response brief. The motion is denied under RAP 17.4(d) ("A party may 
include in a brief only a motion which, if granted, would preclude hearing the case on 
the merits .... "). In any event, this court is able to decide which portions of the record 
to consider even without such a motion. 
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IT IS ORDERED ihat movfng party 
Is required to provide a copy of this 

order to all parties who have 
appeared In the case. 

Superior Court of Washington 
County of KING 

SHANE AND AMY WATTS No. 1 0-2-07806-1 SEA 
Plaintiffs, 

v. 
MARY DUNPHY AND MARK DUNPHY 

Defendants. 

. Findings of Fact and 
Conclusions of Law 

I. Basis for Findings 

The findings are based on trial. The following people attended: 

Plaintiffs. 

Plaintiffs' Lawyer. 

Defendants 

Defendant's Lawyer. 

II. Findings of Fact 

Upon the basis of the court record, the court Finds: 

2.1 Residency of Plaintiffs 

Plaintiff Shane Watts and Amy Watts are residents of the State of Washington. 
Defendants Mary Dunphy and Mark Dunphy are residents of the State of Washington. 
All parties are residents of King County, and were residents in July 2007. 
All actions by Mary and Mark Dunphy were for the benefit of the community. 
Jurisdiction and venue are proper in King County, Washington. 

Findings of Fact and Cone! of Law- Page 1 of 7 

D ORIGINAL 
Hansen Law Group PS 

12000 NE 8th St. Ste 202 
Bellevue, WA 98005-3193 

V: 425-709-6762/F: 425-451-4931 



1 

2 

, 3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
v 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

jl4 

25 

I 

2.2 Background Facts 

a. In 2006, Mary Dunphy purchased a condominium at 13020 1 02nd Ln NE, #3, Kirkland 
WA98034. 

b. On July 27, 2006, Mary Dunphy became Vice President of the Kirkland Village 
Homeowner's Association. 

c. In October 2006, Mary Dunphy arranged for an inspection of buildings in Kirkland 
Village by Darrel hay. Mr. Hay checked three buildings and found that all three buildings, there 
was no tar paper or weather resistant barrier (WRB). He opined that these were problems and 
that the lack of WRB would allow the buildings to be vulnerable to water leakage and damage, 
though at the time he did not note any specific damage. That report was provided to Mary 
Dunphy. She read the report. 

d. In a Board meeting in February 2007, the Hay report was discussed by the Board. 
Mary Dunphy was present at all Board meetings, some of which were held in her home, through 
May2007. 

e. The Board decided to investigate further, in connection with its ongoing disputes with 
the developer, Center Bay. The Board hired a new property manager, Suhrco, who 
recommended a thorough inspection of the complex be done , in order to go back to the 
developer with a list of things that needed to be fixed. The lack of WRB was one of the issues to 
look at. 

f. In February 2007, The Board asked a construction inspection firm, Corks Amenta 
(CAl), to prepare a presentation for the Board. That was presented at the Board meeting in 
February 2007. In the same meeting, the Hay report was discussed by the Board. 

g. On March 14, 2007, CAl prepared a "Scope of Limited Investigation", showing the 
plan for the complex inspection. It showed, among other things, that Mary Dunphy's unit would 
have the siding taken off. That proposal was circulated among the Board members and Mary 
Dunphy read it. 

h. In April2007, the Board hired CAl to do the inspection. It was discussed and 
approved by the entire Board, including Mary Dunphy. Among the potential problems being 
looked at was the lack of WRB. · 

i. The inspection took place starting on May 1, 2007. The majority of the complex 
buildings had siding taken off, and showed that 75% or so of the buildings had WRB either 
missing or installed incorrectly. Mary Dunphy's unit had siding taken off and showed there was 
no WRB on her unit. Mary Dunphy 'saw that there was no WRB on her unit. 

k. On May 4 2007, CAl, including Mark Cress, the CAl lead engineer; Steven Amenta, 
CAl President; David Onsager, a defects attorney retained by the board to make 
recommendations as to legal action against Center Bay; Craig Cleaver, and Mary Dunphy met 
to walk through the complex and look at the buildings. Some portion of the buildings still had 
siding off, specifically so the board and the attorney could look at what was underneath the 
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siding. The walkthrough showed there was no WRB on the majority of the buildings. Mary 
Dunphy saw there was no WRB. 

I. Mary Dunphy, as a member of the Board, who had been at the walkthrough, was 
aware that there were significant material problems with the missing WRB under the siding on 
the buildings throughout the complex. 

m. Mary Dunphy was aware that CAl would produce a report; and when the report was 
produced to the Board it would have to be disclosed to a potential buyer. 

n. The next month, in June 2007, Mary and Mark Dunphy purchased a single family 
home in Juanita, for $473,000. Mary Dunphy did not have the cash she needed to close the 
sale. The only way for her to close the sale, and move, was to sell her unit, at full market value, 
and close the sale. 

o. The Watts signed a Purchase and Sale·Agreement, which provided for attorney fees 
to the prevailing party, in a dispute that involved the Agreement. Along with that, Mary Dunphy 
provided a Real Property Disclosure Statement (Form 17.}. The parties reached an agreement 
to purchase the unit for $280,000 about July 23, 2007. 

p. The Watts had a home inspection done by a home inspector. The inspection did not 
look under the siding, or inspect the rest of the complex. The inspection did not disclose any of 
the missing WRB on the Dunphy unit, or the missing or the problems with the buildings in the 
rest of the complex. The evidence was uncontroverted that a normal, routine home inspection of 
a condominium would not have uncovered any of the problems in the complex or the missing 
WRB in the Dunphy unit. The court finds the Watts did a reasonably diligent inspection of the 
property. 

o. Mary Dunphy filled out two Form 17's, on July 9 and July 25. The court finds the 
buyers {the Watts) had a right to rely on Mary Dunphy's disclosures on the Form 17. The court 
also finds Mary Dunphy had a duty to fill the Form 17 out completely and correctly. The court 
finds the July 25 Form 17 is the Form that controls with respect to disclosures. 

q. In the July 25 Form 17, in response to Question 1 (G), "Is there any study ... that would 
affect the property•, Mary Dunphy answered "Don't Know". This was a lie. Mary Dunphy knew 
about both the Darrell Hay inspection and the CAl inspection in May. The court in a summary 
judgment order found that Mary Dunphy lied when she answered this question. That order was 
not appealed and is the law of the case, as well. 

r. In In the July 25 Form 17, in response to Question 4(F), "Are there any defects with 
the following ... ", Mary Dunphy answered "No". This was a lie. She knew of the missing or 
wrongly installed WRB in multiple buildings in the complex, including her own unit. She did not 
say material defects, but she represented that there were no defects in the siding, external, and 
the internal walls. There was no evidence that there was any defect in the siding itself, but there 
was a substantial question whether the lack of the vapor barrier or moisture barrier was a 
defect. There were clearly notices, studies, and oral reports well known to Ms. Dunphy that the 
moisture barrier did not exist, and that future damage was likely if something was not done. The 
fact that no damage might ever occur, or that the whole fix might be paid by the developed, 
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does not mean there was no defect. 

s. In the July 25 Form 17, in response to Question 10(A) "Are there any other existing 
material defects affecting the property that a prospective buyer should know about?n, Mary 
Dunphy answered "Don't Kno~. This was a lie. She was well aware of the CAl inspection, the 
walk through, and the problems that Mark Cress had pointed out in the walkthrough on May 4 
that she had attended. 

t. These misstatements were intentional, and intended to mislead the Watts, in order to 
make sure the sale closed, for full price, and on time. 

u. Mary Dunphy arranged for Suhrco, the property manager, to produce a Resale 
Certificate, along with a series of required documents. Those documents Included a copy of the 
HOA Board Minutes for the past 6-12 months. Though testimony was conflicting, the court finds 
the Watts did receive the Homeowner's Association meeting minutes and had the 
opportunity to read them, and in fact did read them enough to comment on the parking 
situation. 

v. The Minutes contain a list of all the issues the Board dealt with. In there, among the 
. other issues, are mentions of inspections; envelope studies, Darrel Hay's report, etc. The court 
looks at the minutes in the context of what the Watts knew at the time, not with the 20/20 
hindsight at the time of trial. The court finds that the mention of the various studies was 
insufficient to put the Watts on notice that there were major problems with the complex in terms 
of missing WRB. 

q. The sale closed, and Mary Dunphy purchased their new home. The Watts found out 
about the problems after the purchase. The HOA sued the developer. That lawsuit has settled, 
for a little over a million dollars. The HOA also has a bankruptcy court Claim against the 
developer's owner, which at the time of trial was still under way. The HOA has collected 
approximately 1.3 million dollars. No repairs have been started, and there is no plan on when 
they will be started. While there was testimony as to how much the repairs would cost, there 
was no definite plan on what would be done; how much it would cost. The court finds the future 
possible repairs to be too speculative to use in determining the effect on the current value of the 
unit. 

r. The court finds that the current value of the unit, by clear, cogent, and convincing · 
evidence, is $132,000. 

While the HOA has a substantial amount of money in the bank, there remain a few 
21 unanswered questions that do affect the value of the condo today. ·It may be that the stigma will 

be significantly reduced, if not eliminated, years into the future once the repairs are completed 
, 22 and paid for; but the issue is the fair market value now, not years into the future. 

23 The court finds the testimony of the current value of the unit without damage to be more 
difficult. While the condo would clearly be more valuable without the damage, the court finds Mr. 

24 Stegelman's testimony that the value is $238,000 to be too high, given his testimony that the 
market has tended downwards; the Case Shiller Index, which includes single family and condo 

25 sale, is lower; and other units have sold for less. If the court applies just the Case-S hiller Index, 
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the value would be less than $238,000. The value would be in the neighborhood of $212,000, 
plus whatever discount would have to be made for the market softening between April and 
October. The court finds the $238,000 figure completely unpersuasive. 

In the present case, the court finds the plaintiffs have established by clear, cogent, and 
convincing evidence that the condominium would have been worth a minimum of $170,000.1n 
other words, more than the damage price of the three bedroom sale of the same complex, 
whose seller had to make an additional 420,000 concession to the buyer. Their damages are 
$38,000. 

Ill. Conclusions of Law 

The court makes the following conclusions of Jaw from the foregoing findings of fact: 

3.1 Jurisdiction 

Jurisdiction and venue are proper in King County. 

3.2 Breach of Covenant of Good Faith and Fair Dealing. The court finds that is not a free 
floating duty, bu.t one that rather must come within other causes of action, and is also subject to 
other restrictions under Washington case law. The court really has a claim for fraudulent 
concealment and a claim for fraud. 

3.3 Effect of Order on Summary Judgment. The court finds the Order on Summary 
Judgment issued by Judge Middaugh is the law of the case; and that constitutes a finding of fact 
that Mary Dunphy's statement uoon't Know" was a false statement. That goes a long ways 

. towards establishing liability; but the court finds it needs to make several alternative findings. 

3.4 Fraudulent Concealment. The court finds the Dunphys liable for fraudulent 
concealment.as follows. The court finds all factors were proven by clear, cogent, and convincing 
evidence: 

(1) The residential dwelling has a concealed defect. The court finds the 
missing/damaged WRB In the complex, and on the Dunphy's unit, was concealed. A routine, 
normal inspection would not have discovered the missing WRB on the Dunphy's unit or on the 
other buildings in the complex. 

(2) The vendor has knowledge of the defect. The court finds that Mary Dunphy had 
direct personal knowledge of the defect: she got the Hay report; she saw personally that there 
was no WRB on her unit during the May 1-2 inspection, and she saw the other buildings, and 
the problems, during the May 4 walkthrough with CAl. She was unaware of the exact cost of the 
repairs but she knew the defects existed. She knew more than the Board minutes indicated. 
She was present at all Board meetings through May 2007; she participated in Board 
discussions; and she was at the May 4 walkthrough. 

(3) The defect presents a danger to the property, health, or life of the purchaser. It is 
undisputed that the defects (the missing and damaged WRB) presented a risk of damage from 
water getting into the buildings. Although there was testimony that damage had not occurred to 
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all buildings, it was undisputed that water damage might occur in the future due to the missing 
WRB. 

{4) The defect is unknown to the purchaser. There was no dispute that the Watts did not 
know about the defects. 

(5) The defect would not be disclosed by a careful, reasonable inspection by the 
purchaser. Although the court has found the Watts did receive the HOA meeting minutes, they 
plaintiffs have shown by clear, cogent, and convincing evidence that a careful, reasonable 
inspection would not have turned up the defects, and/or that they had a right to rely on the 
representations in the Form 17. 

The plaintiffs offered uncontroverted testimony and evidence that the Watts home 
inspection was standard in the industry for home buyers; and that such inspection does not 
entail invasive removal of siding. There was no evidence that such an inspection was 
unreasonable, or that the inspection should have discovered the concealed defects. 

Additionally, the argument is that the HOA meeting minutes in and of themselves 
sufficient to put the buyers on notice and that they had no right to rely on the Form 17 
representations and their own Homeowner's inspection report. 

But if the Watts had read the HOPA meeting minutes, what would it have told them? 
Although the words "defect", "envelope studies", Investigation", and "defect attorney" were 
mentioned several times, there is no context or explanation for the brief references buried in a 
maze of other irrelevant information. Only with the use of 20/20 hindsight and specialized 
knowledge can we pick out the significance of these words. 

The court does not find persuasive the argument that meeting minutes alone are 
sufficient to give Mary Dunphy the same level of knowledge that we are imputing to the Watts. 
Although the Watts had the minutes, Ms. Dunphy not only had the minutes for her review, but 
actually attended all the HOA meetings, except for possibly the June meeting. She was also the 
Vice President of the Board, and therefore had the opportunity and could reasonably 
understand what was in those Minutes. She actually lived through them. She experienced it. 
She was there, and she was present for at least part of the walk through inspection in May 
2007. She was aware that the complex did not have a vapor or water resistant barrier; and was 
aware that the engineer and a defect attorney was present on the walk through. 

Much has been made of the fact that the engineer only made factual comments and did 
not offer any conclusions. But that is beside the point. Mary Dunphy knew that a defect attorney 
and an engineer were looking at several issues in the complex, including the lack of a vapor 
resistant barrier; and ~hat part of the reason that Ms. Dunphy knew the investigation was going 
on, was to go the developer and seek to have the developer pay for any cost required to fix the 
problem. Ms. Dunphy also knew the report would be completed soon, and once the report was 
done it would have to be disclosed. 

3.5 Fraud. The court finds all elements of fraud are proven by clear, cogent, and convincing 
22 evidence as follows: 

23 (1) Representation of an existing fact. See above. 

24 (2) Materiality. See above. 

25 {3) Falsity. See above. 
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(4) The speaker's knowledge of Its falsity. See above. 

(5) Intent of the speaker that it should be acted upon by the plaintiff. See above. 

(6) Plaintiffs ignorance of Its falsity. See above. 

(7) Plaintiffs reliance on the truth of the representation. See above. 

(B) Plaintiff's right to rely upon it. See above. 

(9) Damages suffered by the plaintiff. See above. 

The court makes the finding that the plaintiffs have established by clear, cogent, and 
convincing evidence all of the elements for the fraud and fraudulent concealment claims. 

3.6 Damages. The court Is persuaded that the Plaintiffs have the burden of proving 
damages by clear, cogent, and convincing evidence. The court has no problem finding that 
some damages were caused. lt is more difficult to detennine exactly how much damage was 
caused. See above for analysis; the court finds the damages to be $36,000. 

Dated; { r(>-r (t I 

· Presented by: 

.'--~ 
Craig Jonathan Hansen ate 
Attorney for Plaintiff 

Amy Watts/Plaintiff 
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Judge Michael Fox 

~11~ 
Approved for entry: 
Notice of prese tion waived: 

ewF. Davis 
Attorney for Defendant 

Mary Dunphy/Defendant 
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. IT IS C?RDERED that moving party 
rs requrred to provide a copy of this 

order to all parties who have 
appeared In the case. 

Superior Court of Washington, County of KING 

SHANE AND AMY WATTS No. 10-2-07806-1 SEA 
Plaintiffs, 

v. Order and Judgment 
MARY DUNPHY AND MARK DUNPHY 

Defendants. (Clerk's Action Required) 

I. Judgment/Order Summaries 

1.1 Money Judgment Summary: 

A: 

Judgment Summa!)' is set forth below. 

Judgment creditor: 
Judgment debtor: 
Principal judgment amount 
Interest to date of judgment 
Attorney fees 
Costs 
Other recovery amount 

Shane and Amy Watts 
Mal)' Dunphy and Mark Dunphy 

$38,000.00 
000 

I . 

Principal judgment shall bear interest at 5.25% per annum 

B. 
c. 
D. 
E. 
F. 
G. 
H. 
I. 
J. 
K. 
L. 

Attorney fees, costs and other recovery amounts shall bear interest at 5.25 % per annum 
Attorney for judgment creditor: Craig Jonathan Hansen 
Attorney for judgment debtor: Matthew F. Davis 
Other:------------------

End of Summaries ) 

II. Basis 

Findings of Fact and Conclusions of Law have been entered in this case. 

Judgment and Order Hansen Law Group PS 
12000 NE 8th St. Ste 202 

Bellevue, WA 98005-3193 
V: 425-709-6762/ F: 425-451-4931 
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1 
Ill. Order 

2 
It Is Ordered That: 

3 
3.1 Mary and Mark Dunphy are liable for fraud and fraudulent concealment, In the sale of 

4 their condominium to Shane and Amy Watts, pursuant to the Findings of Fact and Conclusions 
of Law. 

5 

5 

7 

8 

9 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

, 22 

23 

24 

25 

3.2 The Watts are awarded damages of $38,000 against the Dunphs, jointly and severally. --3.3 The court further awards attorney fees of$ {~, rtf ·~'"nd costs of {lOD to the 
Watts. 

Dated:._.L..I.'I{'-/-1/ Ji~:)..~/-'-1+-1 --
}{ 

Presented by: 

Craig Jonathan Hansen 
Attorney for Plaintiff 

Amy Watts/Plaintiff 

Judgment and Order 

24060 

L/)~,._____.... 
Judge Dean Lum 

Approved for entry: 
Notice of presentation waived: 

Date-

Mary Dunphy/Defendant 

Hansen Law Group PS 
12DOO NE 8th St Stll202 

Bellevue, WA 98005-3193 
V: 425·709-6762/F: 425-451-4931 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

SHANE and AMY WATTS 

Respondents, 

v. 

MARY P. DUNPHY and MARK L. 
DUNPHY, 

Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------ ) 

No. 68067-6-1 

COMMISSIONER'S RULING 
AWARDING FEES AND COSTS 

On August 26, 2013, this Court issued an unpublished opinion in favor of 

respondents Shane and Amy Watts. On December 23, 2013, this Court 

withdrew the opinion and issued a new unpublished opinion in favor of 

respondents Watts. This Court affirmed the trial court's judgment and awarded 

attorney fees to Watts subject to compliance with RAP 18.1. 

On August 30, 2013, Watts initially filed a cost bill and declaration of 

counsel for attorney fees. After the withdrawal of the August 26, 2013 opinion 

and issuance of the December 23, 2013 opinion, Watts filed an updated 

declaration of counsel for attorney fees and cost bill. Appellants Mary and Mark 

Dunphy did not file an objection to the cost bill under RAP 14.5 or to the 

declaration of fees under RAP 18.1 (e). 

I have reviewed Watts' cost bill and declaration of fees. With respect to 

the cost bill, the requested costs ($436.47) include items not allowed under RAP 

14.3, such as costs fore-filing, legal messenger delivery, and parking. However, 

this Court may allow the costs for transmittal of the record ($48 and $7.51) and 

reproduction of brief ($69.50) in the total amount of $125.01 under RAP 14.3. 



No. 68067-6-1 

With respect to the attorney fees, the requested fees ($12,417.50) are 

reasonable and should be awarded. 

Watts request an award of interest at the rate of 5.25% per year on the 

awarded costs and attorney fees. But this Court's award of costs and fees is not 

a judgment. Watts may reduce the award to judgment at the trial court and then 

seek interest on the judgment. Accordingly, it is 

ORDERED that the costs of $125.01 and the attorney fees of $12,417.50, 

in the total amount of $12,542.51 are awarded to respondents Shane and Amy 

Watts. Appellants Mary and Mark Dunphy shall pay the costs and the fees. 

Done this ~ day of January, 2014. 

1"'..:> 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

SHANE and AMY WA TIS, ) NO. 68067-6-1 
) 

Respondents, ) DIVISION ONE 
) 

v. ) ORDER DENYING APPELLANTS' 
) MOTION FOR RECONSIDERATION 

MARY P. DUNPHY and MARK L. ) AND/OR TO PUBLISH AND ORDER 
DUNPHY, ) WITHDRAWING OPINION FILED 

) AUGUST 26, 2013 AND 
Aggellants. ) SUBSTITUTING AMENDED OPINION 

On August 26, 2013, this court filed its unpublished opinion in the above-entitled 

action. Appellants have moved for reconsideration and/or to publish the opinion. The 

panel has decided to deny the motion for reconsideration and/or to publish. The panel 

has also decided to withdraw the opinion filed August 26, 2013 and replace it with the 

amended opinion attached hereto. 

IT IS HEREBY ORDERED that the appellants' motion for reconsideration and/or 

to publish is denied; 

IT IS FURTHER ORDERED that the unpublished opinion of this court filed in the 

above-entitled action on August 26, 2013, be withdrawn and that the amended opinion 

be substituted in its place. 

In all other respects, the appellant's motion to reconsider and/or to publish is 

denied. 

DATED this .2...¢ day of December 2013. 

FOR THE PANEL: 
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Q. 

A. 

Q. 

A. 

Q. 

~

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

part of the money that we had approved, so it was 

expected. 

And as far as you know from Mark's billings -- and Mark 

has worked with you -- the billings that Mark does, is 

an accurate reflection of the hours he spent? 

Correct. 

Would you look at page 13, please. And page 13 is a 

detailed receipt for the period 5/1 through 5/31? 

Okay. 

Half way down where it says "5/04/07," there is an 

"SJA"? Do you see that? 

Yes. 

And there is a 2.1 hours? 

Ah hum. 

And there is a "Site visit with M Cress." That's Mark, 

right? 

Correct. 

And D. Onsager. That's actually the defects attorney? 

Correct. 

And then there is the Board. Now, the Board was you 

and Mary, wasn't it? 

I believe that's correct. 

And do you have any recollection of how much time you 

spent out there now, five years later? 

45 minutes, maybe. 
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Q. 

~

Q. 

~-

Q. 

~-

Q. 

~

Q. 

~

Q. 

~

Q. 

~

Q. 

A. 

Q. 

That was with you, with the Board, and David Onsager? 

That's right. 

What was the purpose of that walk-through? 

To show them what we had been finding and what was 

consistent throughout the project. 

Now, at that point, this is a Friday, was the 

inspection pretty much done as far as taking things off 

the building? 

I think that the removal of most of the siding 

components was complete. It looks like it carried over 

a little bit into the following Monday. 

But, most of it was done? 

Correct. 

And you walked the decision makers through, to show 

them what the problems were? 

Yes. 

You are familiar with home owner inspections, right? 

Yes. 

On residential and condominiums? 

Yes, I am. 

And homeowner inspectors typically will either do the 

inspection with the homeowner or say here is what I 

have found, here is the problem? 

I believe so, yes. 

Was this walk-through one of those kinds of 
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A. 

Q. 

~· 

Q. 

~· 

Q. 

~· 

Q. 

~· 

Q. 

1-\. 

Q. 

A. 

Q. 

reading wouldn't have been cause for concern, would it? 

Depends on when the reading was taken and what the 

reading was. 

If the moisture readings were taken daily, those 

readings on May 1st would not have been a cause for 

concern? 

That's correct. 

And the inspector would not have known that there was 

no moisture resistant barrier under the siding, 

correct? 

Not unless he looked. 

Now, in this inspection, obviously there was a lot work 

taking off the siding. Homeowner inspection for home 

buyers, condo buyers, do they take off the sidings? 

I have haven't been present when they took the siding 

off. 

They don't do intrusive inspection, do they? 

Rarely. 

You had a walk-through with the Board and David Onsager 

on May 4th? 

Correct. 

You talked a little bit about the purpose of it. Do 

you remember Ms. Dunphy being out there? 

Yes. 

Do you remember Mr. Cleaver being out there? 
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Q. 

~

Q. 

~

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Now, as part of that inspection, you and Lisa Hanses 

and the others took a lot of pictures, didn't you? 

Yes. 

The individual inspector or the person that was 

looking, took pictures of the building as they were 

inspecting it? 

That is correct. 

Would you turn to Exhibit 9. This is called the LAH 

Working Notebook. What is that? 

That is Lisa Hanses' own personal notebook she kept. 

She assisted me in preparation of the report, as well 

as preparation of the investigation plan and other 

things regarding the project. 

Would you turn to page two, lot. 

Okay. 

Looking at the top of the page, it says "Kirkland 

Village, the JCJ Day 1." Who is JCJ? 

I believe -- again, this is years ago -- that stood for 

Jens (phonetic) Joe Hansen. 

These were pictures of the building that Mr. Joe Hansen 

took as he was looking at it? 

Yes. 

And was it on these pictures and notes and your 

impressions, and so on, that you based your report 

later on? 
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~. 

Q. 

~· 

Q. 

~· 

Q. 

~. 

Q. 

~· 

Q. 

~. 

Not in these photos but photos of all the parties 

involved. 

I will ask you a couple of questions about that. If 

you still look at page two, we are looking three rows 

down the page to one that says "7060." Generally, what 

does that show, do you recall? 

7060? 

Yes. 

That is a photo where I stated earlier. Typically we 

will not write notes on a photo, before an 

investigation opening or during the investigation we 

take a note showing where the photograph is taken. In 

this case, it was Unit 4, being that we get into the 

report process we need to be able to look through the 

photos and identify where we were at the time. 

The photograph below it was the subject on Unit 4? 

I believe so. 

Is that a photograph underneath the siding in which 

there is no moisture barrier showing or what does that 

show? 

Depends on the photograph you are referring to 

specifically. 

The one that says IMG 7060 above it. The one that 

shows bare wood. 

That is a photograph of the location itself, not a 
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Q. 

A. 

Q. 

A. 

Q. 

~. 

Q. 

A. 

Q. 

A. 

Q. 

~· 

photograph identifying where we were. 

7063. 

THE COURT: I think you are looking at 7063. 

MR. DAVIS: I'm sorry, Your Honor. 

7063 shows some resemblance of a moisture barrier 

underneath the siding. It looks deteriorated. There 

was water standing on the gypsum sheathing. 

Is that an indication of a problem? 

Yes. 

Why? 

You do not want or expect to see water standing on the 

face of gypsum sheathing if there is a WRB intact. You 

could possibly see water trails on the face of the 

building paper or WRB, but not behind it. 

What would be the case, that it was improperly 

installed somewhere else? 

Correct. 

Would you turn to page four, lot. As an idea, can you 

tell, looking at the second row, IMG 7084, what that 

shows? Second row, first picture. 

What would you like to know about it? 

What does that show, if anything? 

It appears to be under the eave of a roof, showing 

water intrusion at some interface; and they are doing a 

moisture test of the sheeting. 
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Q. 

lA. 

Q. 

V\. 

Q. 

Q. 

lA. 

Q. 

lA. 

Q. 

lA. 

Q. 

~. 

Q. 

The photograph right next to it, what does that show? 

Water damage to the gypsum sheathing. 

Would both of those be considered problems? 

Yes. 

Would both of those be indicative of the problems you 

found throughout the complex? 

No. I wouldn't say indicative, the reason being we did 

not look at that many of these locations with 

representative samplings of various locations. So, 

this would be a relatively unique situation here. 

Would you turn to page 13, lot. At the top, it says 

"JCJ Day 2"? 

Okay. 

Second row, far right hand picture, IMG 7194? 

Okay. 

What does that show? 

That is the interface with the vinyl siding to what we 

call a belly band, which is installed on the building, 

and shows moisture damage and organic growth on the 

face of the gypsum sheathing. 

As you turn through these pictures, through these 

pages, there seems to be a lot of pages of bare wood or 

damage. For example, turn to page 14. 

Okay. 

Second row, middle pictures, IMG 7209. What does that 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

show? 

A moisture reading taken of the underlying gypsum 

sheathing below the window. 

Does that show damage? 

It shows staining on the face of the gypsum sheathing. 

That doesn't necessarily indicate damage, though, or 

does it? 

It's damage to the gypsum sheathing itself. 

Is that a problem? 

It can be, yes. 

Would you turn to page 39, lot. Page 39 at the top 

says "Building 13020 May 1, 2007." The second picture 

says "DSCN 7872," right? 

Yes. 

What does that show me? 

That's an area where the vinyl siding had been removed, 

showing the plywood substraight underneath. 

Is there a moisture resistant barrier there at all? 

There is not. 

Is that a problem? 

Yes, it is. 

Why? 

The moisture barrier is really the primary layer of the 

defense. The moisture barrier keeps the water out of 

the interior building components. 
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Q. 

A. 

Q. 

A. 

Q. 

~· 

Q. 

~· 

Q. 

lA· 

Q. 

A. 

Q. 

A. 

Q. 

That's between Units 3 and 4, isn't it? 

Yes, it appears to be. 

That would be right there, correct? 

Yes. 

THE COURT: Counsel, can you clarify if it is in 

the middle or the third unit. 

MR. DAVIS: Number three, Your Honor. 

MR. HANSEN: The siding removed is in Units 3 and 

4. 

Is there any sign of water damage there? 

There appears to be a little bit at the interface with 

the concrete entrance and the siding. 

The fact that there is no water barrier, that would be 

a problem, wouldn't it? 

Yes. 

Did you find that to occur at many areas in this 

complex? 

Yes, I did. 

What percentage did you estimate of the buildings had 

water resistant barrier missing? 

Missing or improperly installed, probably around 

70 percent. 

That's a lot? 

It is. 

That is a blowup of that same page, page 39. You are 
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Q. 

~. 

Q. 

~. 

Q. 

~. 

Q. 

~. 

Q. 

~. 

Q. 

~. 

Q. 

looking at the second row. Those are the moisture 

readings, correct? 

Yes. 

The first picture, DSCN 7674, has a moisture reading of 

11.3? 

Okay. 

The second one has a moisture reading of 12.7? 

Right. 

The third has a moisture reading of 10.1? 

Right. 

This is in July, right? 

Yes. 

I'm sorry. May. Are these moisture readings out of 

the ordinary? 

No. They are actually not out of the ordinary, not for 

this time of year. Any moisture reading below 

15 percent on a Delmore meter lS considered acceptable. 

15 percent or above is reason for alarm. 

If there was a homeowners inspection on May 1st, doing 

the moisture reading on the siding, they would have no 

cause for concern, would they? 

Would you restate that. 

Yes. If there was a homeowners inspection, if that 

condo had been sold on May 1st and there was a moisture 

reading done by a homeowners inspection, the moisture 
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~. 

Q. 

lA. 

Q. 

lA. 

Q. 

lA. 

Q. 

A. 

Q. 

~. 

Q. 

~. 

Q. 

reading wouldn't have been cause for concern, would it? 

Depends on when the reading was taken and what the 

reading was. 

If the moisture readings were taken daily, those 

readings on May 1st would not have been a cause for 

concern? 

That's correct. 

And the inspector would not have known that there was 

no moisture resistant barrier under the siding, 

correct? 

Not unless he looked. 

Now, in this inspection, obviously there was a lot work 

taking off the siding. Homeowner inspection for home 

buyers, condo buyers, do they take off the sidings? 

I have haven't been present when they took the siding 

off. 

They don't do intrusive inspection, do they? 

Rarely. 

You had a walk-through with the Board and David Onsager 

on May 4th? 

Correct. 

You talked a little bit about the purpose of it. Do 

you remember Ms. Dunphy being out there? 

Yes. 

Do you remember Mr. Cleaver being out there? 
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A. 

Q. 

~. 

Q. 

~· 

Q. 

~. 

Q. 

~. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

~. 

Q. 

~· 

Yes. 

Do you remember David Onsager? 

Yes. 

Did you and Mr. Amenta meet them at the site? 

Yes. 

What happened then? 

As I stated earlier, we just walked around the project 

and briefly touched on some of investigation openings 

and what we were finding. 

Did you touch on the fact that moisture barrier was 

missing? 

Absolutely. 

Did you touch on the fact that it was missing in most 

of the buildings? 

Yes. 

Did you touch on other major problems that you were 

seeing with the buildings? 

Yes, we did. 

At the time did you have any idea how much it would 

cost to fix that? 

No, I did hot. 

Did you know it would be expensive? 

Absolutely. 

Did you communicate that to them? 

To who? 
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A. 

Q. 

~-

Q. 

~

Q. 

A. 

Q. 

A. 

Q. 

~-

Did you communicate that to the Board, or did you think 

it was self evident? 

No; I did not communicate that to the Board. 

What other kinds of problems did you communicate to the 

Board, that you can recall, in that inspection? 

I don't really remember communicating anything to the 

Board members that were present as to what we were 

finding. 

Typical protocol, when we do these types of things 

is, you don't share a lot of information with the Board 

members at the time. Keep it quite vague and then give 

them a report. 

You did tell them that the moisture barrier was a 

problem? 

Correct. 

Did you discuss the drainage issue with them? 

I don't believe so. 

Did Mr. Cleaver bring up the drainage problem with 

them? 

I don't believe he did in that walk-through. 

Did Mr. Amenta, when you got through briefing them on 

what the issues were, what you had found, did 

Mr. Amenta spend some time talking with them 

separately? 

I don't recall. 
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~. 

Q. 

~· 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Do you recall him talking with them, with Mr. Onsager? 

I at least remember him talking briefly with Craig 

Cleaver and Mr. Onsager. 

Do you recall what they were talking about? 

I don't. 

Subsequent to that, when you finished the briefing, was 

there any doubt in your mind that the Board knew that 

there were problems with the complex? 

I don't know what the Board was thinking. We had just 

walked around and pointed out what we had seen. What 

their conclusion was, I don't know. 

Mr. Davis has mentioned the method of construction. Do 

you know what he meant by that when you e-mailed 

Mr. Cleaver? 

Would you restate that. 

Okay. You had mentioned in an e-mail or in the 

deposition that you had been surprised that there were 

defects with as little damage as you saw? 

Yes. 

Why was that? 

Well, one of the reasons for the lack of extensive 

damage, at least on the surface, is that these 

buildings were built prior to the energy code. So, 

water gets in, water gets out, and the natural air flow 

through the building dries out the surface of the 
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Q. 

A. 

Q. 

A. 

underlying building components. 

The reason I made the comment is, really for the 

reason is, when you are dealing with these, you are 

going after an insurance carrier, and typically what 

happens here, they simply have an insurance carrier, 

the damage is what triggers the insurance coverage. It 

doesn't mean the problems don't have to be fixed, but 

you are trying to identify where they come from. 

And in this case, there were clearly problems? 

Absolutely. 

Were they significant problems? 

Yes. 

Hypothetical situation. If the complex were an 

apartment complex, and you were asked by a prospective 

buyer to do this inspection on the complex, and you 

finished it, would you tell your client, the buyer, 

that these were significant problems? 

Yes, I would. Yeah. 

Do you feel you communicated that to the Board? 

I communicated to the Board in the report form. 

Do you feel the Board had any idea about it in the 

walk-through? 

I can't speak to what the Board was thinking. 

But, you did tell them about it? 

I pointed out what we were finding. 
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~. 
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~. 
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~. 

Q. 

Do you know how long you spent on the site? 

During a particular day or? 

During the walk-through. 

I was there all day, sir. I started walking a small 

portion that day. 

You know the term grandfather at all? 

Yes. 

What does it mean? 

Well, it means, depending on what you are talking 

about. If somebody thinks a permit can be 

grandfathered or a certain aspect of the building can 

be grandfathered into the conversion. But what in 

particular are you referring to? 

Did you ever tell the Board that the problems had been 

grandfathered? 

I would never say that. 

Were you asked as part of this project, after the 

inspection finished, to put together an estimate for 

the HOA as to how much to cost to repair? 

I personally did not put together an estimate. We went 

out there. At the time, I believe there were three 

different contractors that were engaged in preparing 

estimates. 

How much were the estimates? 

MR. DAVIS: Objection. Hearsay. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

investigation, the engineer was retained by defense 

counsel to basically go out and observe what basically 

we were documenting. 

Well, there wasn't a lawsuit, was there? 

No, there was not. 

So, there would not be defense counsel? 

There was somebody there for JRP at the time. 

And that was for Centerbay? 

Yes, I believe it was. 

And do you recall that Centerbay had asked if they 

could have their engineer tag along? 

Yes, they did. 

And Mr. Cleaver asked you if that was okay, and you 

said it was fine? 

That's correct. 

Now, at the end of your inspection, you had collected 

a lot of data, but you hadn't analyzed it yet; is that 

right? 

That's correct. 

And at that point you had concluded that there was 

concerns about the moisture barrier, right? 

Yes, that's a good way of putting it. 

But, not problems with the moisture barrier, 

necessarily? 

There were obvious problems. 

197 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I am handing you your deposition. Do you remember 

when you gave your deposition in this case in 2010? 

Vaguely. 

If you would, turn to page 64? 

Okay. 

On line 14, there is a question from Mr. Hansen: "All 

right. When you finished up with the inspection, is 

it safe to say - well, let's strike that. When you 

finished up with the inspection in May, is it safe to 

say that there were significant moisture barrier 

problems with the complex?" Your answer was: "Safe 

to say that we perceived there to be significant 

concerns with the moisture barrier." You made that 

distinction yourself in your deposition, didn't you? 

Yes. 

And in fact, isn't it true that one of the perplexing 

things about this inspection and this project was the 

whole defect damage thing? 

Correct. 

And that's because you didn't see the damage that you 

expected to see? 

We saw damage, but not to the extent one would expect. 

Right. So, would you agree that after your 

inspection, the question of construction defects is 

more of a question than a fact? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Would you re-ask that, please. 

Would you agree that after the inspection, the issue 

of construction defects was more of a question than a 

fact? 

Not at all. The defects were very evident and 

present. There was no question whether or not there 

were defects. The only question was why was there 

less damage than expected. 

And you did, in fact, tell Mr. Cleaver that there was 

less damage than you would expect? 

Yes. 

During the inspection itself, you didn't tell 

Mr. Cleaver or anyone else on the board that it was 

going to be expensive to fix the problem, did you? 

I did not. 

And you didn't tell them what specifically needed to 

be done to fix the problem? 

That's correct. 

You simply told them that the moisture barrier was 

missing? 

Amongst other things, yes. 

What else did you tell them? 

Well, I probably would have pointed out the lack of 

wall interfaces, no calking on the windows and such. 

But, it was more of a descriptive of what you are 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

looking at rather than analytical, that this is what 

this means? 

That's correct. 

On May 4th, there was a walk through. May 4th or 

May 5th. 

We do. 

I think we end it May 4th, don't we? 

And you were present, Mr. Amenta was present, 

Mr. Onsager was present. 

walk through? 

What was your role in that 

I believe it was a tour, as a man on the ground, 

taking them around, the openings that we had opened, 

inspection openings, and showing them what we found. 

Were you there the whole time? 

I was not there the entire time with Amenta and 

Onsager, but I was on-site during the entire time. 

And would you agree that it's -- back up. 

Dunphy there? 

Was Mary 

I believe she was there for part of the walk through, 

yes. 

Do you recall any conversations that you had with Mary 

Dunphy? 

I do not. 

Do you recall where you had any conversations with 

Mary Dunphy? 

I don't believe I had any one-on-one conversations 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

with her. 

Do you recall any instances when you explained 

something and she was in the group to whom you 

explained to? 

I don't recall. I believe she may have been in the 

group at first, but I don't know if she was there the 

entire time. 

So, is there any specific thing that you can tell us 

that you told Mary Dunphy about the project? 

I cannot. 

Now, in your deposition, if you would turn to page 48, 

and line 16 you were asked "So, on May 4th, Mr. Amenta 

is out there two hours, you're out there six hours, 

and you're out there with the board and Mr. Onsager? 

Correct." 

Correct. 

"Do you recall who was out there on the board?" "I 

only recall Craig Cleaver being there." "Do you 

remember any other members of the board being there at 

all?" "I don't." 

Okay. 

But, today you do? 

I have had a chance to think about it and who was 

there at the time, yes. 

Did you know who Ms. Dunphy was? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I think I met her once or twice before. 

But, did you know who she was at the May 4th meeting? 

What do you mean who she was? By name? 

Right. 

I knew she was a board member. 

You knew she was a board member? 

Yes. 

But, did you know her name? 

I don't know. 

Would you look at page 25 of your deposition, on line 

one. You were asked, "Do you recall Ms. Dunphy being 

there? Let me propose to you that Ms. Dunphy is 

sitting over here, a very nice woman. Do you recall 

her being at the board meetings?" Your response was, 

"I may have seen her before. I don't remember where." 

Is that consistent with your recollection of Mary 

Dunphy? 

Yes. 

Now, as a result of this inspection that you did, on 

the May 4th meeting shortly after, you hadn't even 

started on your report, had you? 

Correct. 

And, so, when you talked with Mr. Cleaver or the 

board, you didn't tell them that the siding was going 

to have to be removed and a weather barrier put in, 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

did you? 

I would not have said that at that time. 

And Mr. Onsager was there. And I understood you to 

testify yesterday that he was out there in 

anticipation of possible litigation; is that right? 

Yes, I believe he was there to take a firsthand look 

and form his own opinion on what needed to happen 

next. 

But, litigation as a concept wasn't actually 

discussed, was it? 

Not with me present, it wasn't. 

And your prior experience with Mr. Onsager was not 

limited to construction inspections, you knew he 

represented homeowner associations? 

That's correct. 

And no one said anything at that May 4th meeting about 

suing the developer, did they? 

Not with me present. 

So, after the May 4th meeting, you set to work 

drafting your report, correct? 

That's correct. 

How long do you think it would take to do a report 

like that? 

It varies by its size and the scope of the project, 

but you know, you could research, do all relevant 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

documents, typically we produce it in a month or two. 

And this particular draft report is Exhibit Number 10 

and it's dated July 12th. Two months. Did it take an 

unusually long time to do this report? 

I don't recall if it was unusually long not or not. 

Do you recall any specific conversations that you had 

with anybody at the board between the May 4th meeting 

and the July 12th? 

I don't recall, although Craig may have e-mailed me 

regarding the report, but I don't think so. 

Do you recall that you sent the draft report to 

Mr. Cleaver, and him returning it to you and saying 

hey, where is the drainage issue? 

That's right. 

Mr. Cleaver hadn't talked to you at all about the 

drainage issue since May 4th, had he? 

I don't think he had. 

So, you then revised it to the final report, which is 

Exhibit Number 11, right? 

That's correct. 

And in Exhibit Number 11, it's dated August 14th, but 

apparently didn't get to the board until September. 

You heard that? 

I did hear that. 

Is that consistent with your recollection? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes, it is. 

And you didn't share any of the contents of the final 

report with Mr. Cleaver until you gave him the final 

report, did you? 

I don't believe I did. 

We have looked at page 22 of Exhibit 11, which is 

titled Site Drainage Issue? 

Okay. 

It says, "During our initial visit to the Kirkland 

Village complex, we noted numerous areas of the 

complex with improper site drainage and standing 

water. Our review of the public offering statement 

indicates." It does not appear that there appears to 

be a recommendation in the public offering statement. 

So, you amended the report to include this statement 

about drainage, right? 

That's right. 

You did that without going back to the site, didn't 

you? 

Not just for that purpose. I think we had returned to 

the site several other times, probably to make sure 

all the openings had been put back correctly or put 

back in a preexisting condition, and maybe have looked 

at other things, but not specifically to look at 

drainage. 

205 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Perhaps a better way for me to ask this would be, the 

site drainage issue is based on your visit of 

February 23, 2007? 

Yes. 

So, it wasn't based on the May 1st and 2nd inspection? 

That's right. 

Because you weren't looking at it on the May 1st and 

2nd inspection? 

That's correct. 

Except for the one pipe? 

That's correct. 

Which seemed a lot more important to Mr. Cleaver than 

it did to you? 

That's correct. 

Now, on February 23, 2007, you took pictures in order 

to do the proposal, right? 

I don't recall. Maybe not being the only reason out 

there, I don't recall. 

To put this back, Exhibit Number 7 is your 

presentation to the board with pictures taken on 

February 6; Exhibit 8 is your proposed, which is 

Number 14; and the proposed scope has pictures some of 

which are dated 2/23? 

Okay. 

And your proposed scope, you weren't really thinking 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

about drainage issues at that time; is that correct? 

That's correct. 

So, when you revised the report on August 14th to add 

the site drainage issue, you were simply making 

assumptions based upon what you had seen, but no 

additional investigation? 

That's correct. 

Now, in fact, in September of 2008, you did do an 

investigation of the drainage system? 

That is correct. 

And you found out that the drainage system had not 

been done the way it was supposed to have, right? 

That is correct. 

But, you didn't have that information until September, 

2008? 

We visually could see that there was not a 

comprehensive drainage system installed, but we did 

not investigate to see how the current system was 

functioning. 

You didn't know whether the public offering 

statement --

It was very obvious that the plan identified in the 

public offering statement had not been implemented. 

And then on the next page, page 23 of your conclusion, 

you state that "Based on the investigation performed 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

on site, it is apparent that moisture intrusion is 

occurring at numerous locations throughout the 

condominium project. Due to the as-built construction 

of the project and the fact that the current energy 

code requirements were not in place at the time of 

construction, most of the moisture that enters behind 

the cladding has the ability to exit at the bottom of 

the cladding, or is evaporated." Then there is 

"moisture that causes damage." Did you hear 

Mr. Cleaver testify that this report didn't change his 

own subjective notion of the value of the condo? 

Can you restate that one more time. 

Did you hear Mr. Cleaver testify after he got this 

report, that it didn't change his own view of the 

value of the condominium? 

I believe he stated that, yes. 

Do you think that you had given him information that 

should have changed his view of the condominium by now 

or had you just given him information about what 

needed to be done? 

You said by now. Does that mean currently or? 

By August 14, 2007, or September of 2007, when he 

first got the report. 

You are asking did I give him information that the 

condo was worth less? 
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Q. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I am asking you a horrible question. Based upon the 

totality of everything that you had told Mr. Cleaver, 

up to and including the final report, was his response 

that he didn't see anything that changed the value of 

the condominium seem reasonable to you? 

MR. HANSEN: I have to object, Your Honor. 

don't think he is an expert in values. I don't think 

he can testify to what Mr. Cleaver was thinking about 

its valuation. 

THE COURT: Sustained. 

Had you told Mr. Cleaver anything to alert him that 

these defects would likely affect the value of the 

units and condominiums? 

I had not. 

Now, there was a lawsuit filed in 2010. Were you 

still with Amento-Corke or had you left by then? 

I had left by then. 

And they decided to keep you on as the expert? 

That's correct. 

And exhibit 13 is this Remco Deacon estimate. This 

estimate says that it's "based upon JRP's Scope of 

Repair dated June 4, 2008 and Addendum 1 dated 

February 15, 2008." Do you see that? 

I do. 

Now, had you actually seen that Scope of Repair and 

I 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Addendum? 

I had helped work on it. 

You what? 

I don't create it. 

In order to understand what this bid is for, you would 

need these two documents? 

Yes, you would. 

If you look at the second page, it has section 01 

GC's. Is that general cost? 

General condition. 

General condition. And, so, this has $315,000 of 

general conditions? 

That's correct. 

And the wall repairs themselves was $756,000? 

That's correct. 

For the whole project? 

Yes. 

And "WOO's & Door." What would that be? 

That's windows and doors. 

Does WOO's include organisms, or did I get that wrong? 

You got that wrong. It's abbreviation for windows. I 

don't know why they do it that way. 

Okay. So, windows and doors. Does this call for 

replacing all the windows and doors in the project? 

It did not. We were trying to reuse the windows by 
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1 pulling them out, and pre-flashing them properly and 

2 putting them back in. 

3 Q. Were the windows and doors a necessary part of doing 

4 the wall repair? 

5 A. Yes. 

6 Q. You sort of lumped those two together? 

7 A. Yes; although it's separated. 

8 Q. But, as a practical matter, if you were to say fix the 

9 moisture barrier problem, you would have to pull off 

10 the siding and install the flashing around the 

11 windows? 

12 A. Yes. 

13 Q. So, as a realistic matter, if you add these two 

14 numbers up, it's about a million dollars for the 

15 actual cost of the moisture barrier problems, 

16 exclusive of general conditions; is that right? 

17 A. That's correct. 

18 Q. And then there were problems with decks. And those 

19 came up to $57,000 and then miscellaneous, and then 

20 there is site work for another $248,000. Now, I 

21 understand you are re-scoping this bid; is that right? 

22 A. That's correct. 

23 Q. Now, re-scoping means both trying to get little prices 

24 to do the same work, and deciding which work is 

25 actually essential, isn't it? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

That's correct. 

And would you agree with me that in your re-scoping 

process, you have been able to identify work and 

submit a bid, and re-scoping can be omitted without 

leaving the complex in a vulnerable or damaged 

condition? 

What we have done in the re-scoping is, we went back 

and did a more thorough review of what needs to 

happen, the priorities. 

We have separated the drainage scope of work away 

from the rest of the work to eliminate general 

conditions and the overhead of the general contractor 

managing that work. And we have also prepared an 

alternate to install new windows. But, the overall 

change, the scope of work, it has really not been 

reduced; but in fact, maybe increased. 

Because of the current economy, there is more value 

out there. So, we are not reducing the amount of work 

we are going to do, we are trying to separate the 

tasks by individual contractors, and give them more 

work for the money. 

So, now, this Remco Deacon's estimate was prepared by 

Remco Deacon, based on input from both sides? 

That's correct. 

And you were working as a consultant for the 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

plaintiffs at that time? 

That's correct. 

So, your input would be designed to maximize that 

number, wouldn't it? 

No. My input, we were working on, again, ER 408 

agreement. We were trying to come to an agreement on 

a joint scope of repair that both parties agreed to. 

And then that agreement was sent out to three 

contractors for pricing. 

But, the stuff that you had input on what was included 

in the scope of repair, you, on behalf of the 

homeowners would want everything to get included, 

wouldn't you? 

That's correct. 

And some items might be obviously necessary, for 

example, the moisture barrier, that both of you would 

agree needed to be repaired, right? 

Correct. 

And then you proposed to add skylight windows to the 

upper floor, that obviously would not be included? 

That's correct. 

And then there were a whole bunch of things that 

needed to be included, and you argued with the other 

side about, weren't there? 

That's correct. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

I want to ask you about -- this was really, really 

weird to have this siding with no moisture barrier 

behind it, wasn't it? 

Yes, it was. 

You guys actually sort of collectively, scratched your 

heads together and asked how is this possible, didn't 

you? 

Yes, we did. 

You ultimately concluded that at the time it was 

built, the code allowed it, didn't you? 

It was a somewhat if gray area; but it appeared that 

it could have been allowed, although standard building 

practices, it's just not reasonable that they would 

have ever attempted to do so. 

But, at the time, because energy codes didn't require 

buildings to be so air tight, air came in, air came 

out, water came in, water came out, right? 

That's correct. 

So, the notion that even if it doesn't conform to 2007 

standards, that it complied with the building code 

when it was installed, that it appeared to be correct? 

Yes, sir. 

MR. DAVIS: Thank you very much. That's all 

my questions. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

REDIRECT EXAMINATION 

BY MR. HANSEN: 

Good morning, again. 

Good morning. 

How are you? 

I have a few questions. You testified that you walked 

through the complex with Craig Cleaver, right, Steven 

Amenta, David Onsager, and to some degree, Mary 

Dunphy? 

Correct. 

It's a fairly small complex, isn't it? 

It's not overly large, but I wouldn't consider it 

small. 

How long would it take to walk from one end to the 

other? Ten minutes? 

At most. 

You could walk from one end to the other with a group 

in 10, 15 minutes? 

Correct. 

Now, at the time that you testified yesterday that 

there was at least, and maybe more than that, siding 

left off the buildings? 

That's correct. 

And that was left off specifically for the lawsuit? 

Correct. 

When you walked through with the board, you would have 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

walked by the buildings where the siding was off, 

right, because you wanted to show them what was there? 

That is correct. 

And they would have seen areas that had no moisture 

resistant barriers? 

That's correct. 

And they would have seen areas where it was installed 

incorrectly? 

Yes, that is correct. 

They would have seen all the other things that you 

talked about because you wanted to show them what you 

had found? 

That's correct. 

And it would have been relatively obvious that in fact 

there was no moisture barriers there? 

Yes. 

And when you walked through, you would have said there 

is no moisture barrier there? 

I think it would have been readily obvious. 

Would you turn back to Exhibit 9, please. We talked 

about this yesterday. Exhibit 9 is the working 

notebook that Lisa Hanses put together? 

Correct. 

These are all photographs taken, to document what you 

found on-site, right? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

That's correct. 

Now, you can't remember exactly which buildings you 

looked at, can you? 

No. 

But, it was throughout the complex? 

I believe it was. 

And it was a good sampling of buildings throughout the 

complex? 

That's correct. 

So, the board that walked through, would have seen 

things like this all the way through, wouldn't they? 

Yes. 

And again, it would have been obvious to them? 

That's correct. 

Let me ask you to turn to Exhibit 3. And we are 

talking about a February 13th meeting of the board 

that you did your presentation at. That is on page 11 

of Exhibit 3, and paragraph one, where it says 

"Envelope study was discussed"? 

Yes. 

You actually had given an overview of Darrell Hay's 

report too, didn't you? 

Evidently. 

You had discussed Darrell Hay's report that talked 

about the moisture barrier problem that he had found 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

How old is he? 

One. 

How many do you have now? 

Three. 

Had you ever owned a home before you bought this 

condominium? 

No. We always rented. 

Back in 2007, you were looking for a condominium to 

buy? 

Correct. 

Why? 

Well, we wanted a home, but home prices were pretty 

high for our price range, so we looked at condos. 

Where did you look? 

We looked at the east side, so mostly Bellevue, a 

little bit in Redmond, Kirkland. 

How many condominiums did you look at? 

I don't know. We looked online. We had our realtor 

take us around to quite a number also. 

What were your criteria? 

We were wanting to go to the east side. We were 

looking a little bit down south because they were 

cheaper there, but we decided ultimately not to 

purchase down there. We wanted two bedrooms or more, 

and we needed to be in a nice area. 

281 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Were the costs or repairs, or potential costs or 

repairs a factor? 

Oh, yes. Definitely. We were using all our money to 

make that money down. We couldn't afford to put more 

money down on repairs. 

Now, you actually put an offer down on one, right? 

Correct. 

Where was that? 

Bellevue, Redmond area. Near Microsoft. 

Do you remember the name of the complex? 

No, I don't. 

What happened with that? 

We put our earnest money down. Then we had our 

inspector come out. He did the inspection. He told 

us then that there were some major problems, that we 

shouldn't buy. 

What did you do? 

We backed out of it. 

Got your earnest money back? 

Correct. 

Did you look at the Form 17 for that unit? 

I don't remember that we ever got a Form 17. 

Now, did you look at other units? 

We looked at quite a number of them. 

Your broker was Jean LeTellier, right? 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

And what training did you receive as a realtor? 

To get my license, I went to Rockwell. 

How long then did you train at Rockwell? 

I took their two weeks training. 

And then you passed a license, right? 

Correct. 

And you went to work for a firm called Better 

Property? 

No. I started off with Mercer Island Windermere. 

What did you do at Mercer Island Windermere? 

I was a licensed real estate agent. 

Were you selling primarily single family homes, or 

condos, or what? 

At the time I was working with Robert, so my 

experience had been with his clients, and they were 

mostly single family. 

And then you went to work for Windermere Builder 

Services? 

That is correct. 

What did you do with them? 

Selling agent. 

When did you start there? 

I was recruited, I believe, started perhaps around 

July of 2006. July, August is when the Cambria Hills, 

that is the project I was assigned to in Bothell. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

By the time you sold your unit, you had been working 

there for about a year, then, maybe a little longer? 

No. Well, actually, I started about July, August. 

So, yeah, I would say. 

And during that time, you represented one builder with 

multiple sites, right? 

That's correct. 

And you sold a combination of new condo developments 

and used condo developments? 

My main experience prior to selling my condo was 

Cambridge Hills. That was a condo conversion. 

Apartment building? 

That's correct. 

You are familiar with what a POS is, then, aren't you? 

Yes. 

What is a POS? 

It's a public offering statement. 

What does that mean? 

It's a statement that's prepared for a prospective 

buyer when you have a condo conversion project. 

What does it include? 

It includes a summary of what projects that the 

builder has done before; and it includes a study of 

the site of the condominium project. 

has the board bylaws. 

And it typically 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Does it include inspections of the site? 

From what I recall, it did. 

Does the POS also include statements of specific 

things wrong with the complex, i.e., landscaping not 

done, drainage problems? Does it include things like 

gutter flashing not put on correctly? Does it get 

into that kind of detail? Typically not, does it? 

No. 

Not that you recall? 

I don't recall. 

Does the public offering statement get to the level of 

detail in specifying, say that there is no water 

resistant barrier under the siding? 

Not from the two public offering statements that we 

have, right. 

It doesn't go to the level of detail in saying when a 

specific problem, or a material, or something to do 

with the condominium complex is grandfathered, does 

it? 

Not from the two public offering statements, that is 

right. 

And in fact, POS's they never use the term 

"grandfathered," do they? 

No. 

Now, you are pretty familiar with condominium 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

What do they do if they have questions about it? 

To consult with an attorney. 

What do they do if they have any questions about a 

specific item that they think they should disclose or 

not? Do they talk to an attorney? 

I cannot give any legal advice, if that's what you 

mean. 

If Mr. Watts came to you as a seller and said I am 

filing out my Form 17, I have got this issue, I am not 

sure what I am suppose to do, would you tell him to go 

talk to an attorney? 

Depends on what the question is. 

Let's say he said I discovered that I have no moisture 

resistant barrier under my siding. Would you tell him 

to go talk to an attorney about whether or not he 

should disclose it? 

No. 

What would you tell him? 

Disclose it. 

If there is a question, disclose it, right? 

Ah hum. 

Always, right? 

Yes. 

Be very careful, right? 

Yes. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

If there is a question about whether something is a 

problem or not, he should disclose it, right? 

Yes. 

In fact, if you know about the problem, you have to 

disclose it as a realtor, right? 

Yes. 

And that's even if you think in might be a problem, 

right? 

MR. DAVIS: 

THE COURT: 

ahead. 

Objection. 

Overruled. 

Can you repeat the question. 

Foundation. 

You can answer. Go 

That's true even if you are not sure it's a problem, 

right? 

Yes. 

Have you ever had a seller ask you that? 

No. 

Would you turn to page 21, please, line 11. I asked 

you if a seller of a property asks you what to put on 

a Form 17, what would you tell them? What was your 

answer at line 13? 

"I cannot advise you." 

Then I asked you if you have ever had a seller ask you 

about you that. What did you answer on line 15? 

"Oh yeah, all the time." 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

as to what kind of things needed to be disclosed: 

what was your answer? 

And 

"If the seller knows it for sure, they need to 

disclose it." 

Then I asked you "And what does that mean if the 

seller knows it for sure?" 

"If they them self have seen or have firsthand 

knowledge of the defect, they need to disclose it." 

And I ask you "Now, is that any defect, or is that a 

big defect, a substantial defect"? 

"Any." 

And I said "Any defect." And you said? 

"Yes. Ah hum." 

And I said "Did you disclose that?" And you said? 

"Ah hum." 

Which was a yes, right? 

Yes. 

Look down on line 24, asking about condominium 

complex. I said "But if the seller has knowledge of 

other defects in the complex, they should disclose it, 

right?" And you said? 

"Yes." 

And I said "Why is it important for them to disclose 

it?" 

"For liability. They don't want to be sued later. If 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

they know something that they purposefully left out." 

I asked you "In that sense It's important to disclose 

things, right? And they should disclose it, that's 

part of your great training from day one, isn't it?" 

And you said? 

"Yes." 

Down on line 14, I asked or line 16, "Do you recall -

strike that. Now, let me ask you to turn to Exhibit 

Number 15. 

July 9th? 

Yes. 

That is your Form 17, that you signed on 

Okay. You had read this disclosure statement 

completely as part of your training? 

Yes. 

You are familiar with it? 

Familiar. 

Under the Notice to Buyer, do you see "City: Kirkland, 

County: King"? Do you see that? 

I'm sorry. Give me a second. 

If you look on the line numbers on the right-hand 

side, line 15. 

Okay. 

And it says "Seller makes the following disclosures of 

existing material facts or material defects to buyer 

based on seller's actual knowledge of the property at 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

the time the seller completes his disclosure 

statement." What would you define, what is your 

definition of a fact? 

That it's been proven, a fact. It's been proven. 

It's something in existence, right? 

With expert. 

Does it have to be an expert? 

If I am not an expert, I would have to rely on an 

expert to tell me whether it's a fact or not. 

Are you a construction expert? 

No. 

Are there parking spaces in the condominium complex? 

Yes. 

Is it a fact that there are parking spaces in the 

condominium complex? 

Yes. 

Are you relying on a construction expert to tell you 

that? 

Not for that particular subject, no. 

That's just a fact, right? You can see it with your 

eyes? 

Yes. 

What is your definition of "existing"? 

Something that is at the time, it's apparent. 

Or maybe a month earlier? Would that be true? If 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

something cannot change? 

Yes. 

How would you define a defect? 

If a condition that exists today, that is wrong, 

something wrong. Yeah. 

Now, let me ask you to turn to page 106? 

Of the same? 

Of the deposition. 

Okay. 

I'm sorry. 

I had asked you on line 18 what is your definition of 

a defect. What was your answer? 

"From what I understand, it's a big problem, that it 

was something that, I don't know how to define it." 

Then I had asked "Well, you did use a definition." 

And you said? 

Yes. 

And I asked "How do you define defect"? 

I said that it was a problem. 

A problem would be a working definition of a defect, 

right? 

A layman's term, I suppose. 

From your definition, right? 

Yes. 

That is what you testified was your understanding of 

what it was? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Now, would you agree with me that something can be a 

problem without actually causing damage yet? 

Yes. 

There could be an issue or something wrong with the 

building that may cause damage at some future point, 

but had not caused damage yet, that would still be a 

problem, right? 

Yes. 

And if it was a big enough problem, it would have to 

be reported, right? 

Yes. 

You would have to disclose it? 

Yes. 

You had testified earlier that it's better to be safe 

than sorry and report something, even if you weren't 

sure, right? 

Yes. 

And that's true if you know it as a realtor, right? 

Yes. 

And if you know as a seller as well, right? 

Yes. 

And as a seller, you have a duty to do that, don't 

you? 

Yes. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

-- they have a responsibility to fill out the form, 

right? 

Yes. 

They have no responsibility to recheck the resale 

certificate? 

No. 

A resale certificate is never a substitute for a Form 

17 in an owner occupied sale, is it? 

For a condominium, the resale certificate is an 

additional material for the prospective buyer to 

review. 

But, it doesn't substitute for it? 

It does not. 

You bought the condominium from Centerbay as part of 

the conversion, right? 

Yes. 

You weren't the first buyer, were you? 

No. 

How long had it been on the market as a condominium, 

do you recall? 

It had been on the market for a while. 

Do you recall what number you were? Were you buyer 

number one, buyer 30? 

I don't know. I don't remember since we were looking 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

statements, right? 

Yes. 

You had some experience with how condo conversions 

work, right? 

That's true. 

And you had some experience with how a transition from 

a developer owned project to an HOA project works to 

some degree? 

That was my first experience. 

Okay. And you were able to help the complex out in 

that area, right, as far as running the complex? 

My experience was very limited. And we were all 

learning during that transitional period from 

developer board to homeowner HOA. 

So, we were all figuring out as we went. I didn't 

have any particular, more knowledge as far as being a 

volunteer board member of a newly transitioned HOA. 

wouldn't say that. 

But, you were able to use your experience as on-site 

for a condo project to help to some degree with 

working issues between the board and Centerbay? 

You know, that opportunity never became available 

because Craig was so capable. He was the president. 

I 

The most of what I have helped was offering my home 

for meeting site. When they needed a resource for 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

A number of times? 

Yes. 

And would you agree with me that if it lists your name 

as vice president as people that were there, you were 

at that meeting, right? 

That would be a fair assumption. 

Now, did you ever create the minutes of the meetings? 

No. 

Did you ever review the minutes of the meeting 

afterwards? 

Typically, from what I recall, you know, Tammy would 

type up the minutes because she was the secretary. 

And then she would send it to either Craig or the rest 

of the board. I don't remember. 

Sometimes, depends on the situation, who was 

present, to be sure you know if there are any 

grammatical errors, things that were missed, that was 

pretty much the extent of the review. 

Do you have any specific memory, other than having 

read these during this litigation, of reading the 

minutes particularly, or proofing them, or reviewing 

them before you sold your unit? 

No. 

And when they were done, and Tammy had circulated them 
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1 or sent them to Craig, she sent them to the property 

2 manager, right, probably? 

3 A. Yes. It would make sense. 

4 Q. You are not sure where they ended up, are you? 

5 A. No. In the beginning, you know, we were all so new, 

6 and there is a transition not only with us all being 

7 new in our roles, but also there was new property 

8 management. 

9 So, it was a learning process for all of us. 

10 Things got a little bit more formalized towards the 

11 end, but in the beginning there wasn't a specific 

12 place that these notes went. 

13 Q. Now, the notes didn't go out to all the owners, did 

14 they? 

15 A. I don't know. 

16 Q. Were the owners notified of the meetings particularly? 

17 A. Are you referring to the board meetings or the general 

18 meetings? 

19 Q. Let me clarify. You only had a couple of general 

20 meetings for the owners a year, right, if you recall? 

21 A. Yes. Just a couple. 

22 Q. And the monthly meetings were normally just the board, 

23 right? 

24 A. Yes. 

25 Q. And you heard Craig Cleaver testify that sometimes he 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Would you turn to Exhibit Number 6, please. 

Okay. 

And this is the inspection that was done on 

October 2nd. You heard Mr. Hay testify that you had 

arranged it with him, right? 

Yes. 

And you met him there on the site, right? 

I remember I did, yes. 

And you got this report, right? 

Yes. 

And this report says that "The vinyl siding was spot 

checked on the three buildings and found they had no 

tar paper or weather resistant barrier." Down further 

it says "This allows the buildings to be more 

vulnerable to water leakage and damage, and is 

contrary to manufacturer's installation instructions. 

I would expect present or future damage in concealed 

areas, II right? 

Yes. 

And the board knew that, right? 

Yes. 

And you knew it? 

Yes. 

And you started to get concerned about it with the 

board in the October meeting, didn't you? 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Now, you were a careful member of the board right? 

Can you define that? What do you mean? 

When things were discussed, you paid attention, you 

looked at documents, you went back and researched the 

HOA on issues, mostly around parking, but there were 

some other issues, right? 

We were there to -- I'm sorry. One more time. 

Were you an involved member of the board? 

Involved in that I was there whenever I can for 

meetings. 

And most of them were held in your unit? 

The majority, but not all. 

And would you agree with me that when you look in the 

minutes up to June, your name appears on every single 

meeting minutes? 

If my name was there. 

You were there? 

Yes. 

You would agree that you were at the meetings? 

Right. 

And you would have looked at this as a proposal, 

right, if it was passed around? 

As someone who is not an expert, you know, all of us 

had the documents passed around, and probably just 

scanned through it. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

MORNING SESSION 

October 19, 2011 

THE COURT: Thank you. Please be seated. 

MR. HANSEN: Thank you, Your Honor. 

THE COURT: Counsel. 

MR. HANSEN: I will recall Ms. Dunphy. 

THE COURT: Ms. Dunphy, you are still under 

oath. 

(Mary Dunphy resumes the witness chair.) 

DIRECT EXAMINATION (continued) 

BY MR. HANSEN: 

Good morning, Ms. Dunphy. 

Good morning. 

Before we get started on looking at the minutes and so 

on, a couple of questions about your knowledge as a 

realtor of a condominium. Would you agree with me 

when you buy a condo, you buy a unit and a share of 

the overall complex? 

That is correct. 

And the duty to disclose that you discussed yesterday, 

that you have to disclose material defects and so on, 

right? 

Yes. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

that the resale certificate is the way in which 

prospective buyers find out about the issues in the 

complex? 

That's correct. 

Is it also your testimony that the seller has no 

responsibility to disclose conditions in the rest of 

the complex, if they know about them? 

That's not what I am saying. 

Does the seller of the condominium have any duty to 

disclose material defects or facts in the rest of the 

complex? 

If the seller knows and is aware of the material 

defects, yes, it is the seller's responsibility to 

disclose it, if they know it for a fact. 

And that would also refer to material facts with 

respect to the rest of the complex, right? 

That's correct. 

And if you would look at paragraph ten on page four. 

On page four, at the bottom of the page. 

Okay. 

Where it says ''Full disclosure by seller." And it 

asks "Are there any other existing material defects 

affecting the property that a prospective buyer should 

know about?" That would refer to the rest of the 

complex as well, doesn't it? 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Okay. Would you agree with me that you were living at 

home that day? 

Which day was that? 

May 1st and 2nd. 

May 1st and 2nd? 

MR. HANSEN: May I approach, Your Honor? 

THE COURT: Yes. 

I handed this up to you before. Hopefully everybody 

still has copies. Let me hand you a calendar for 

May 1st. What day is May 1st and 2nd? 

A Tuesday and Wednesday. 

Were you working those days? 

I am not sure. I don't remember. I do remember 

frequently, I would tell the board that, you know, my 

schedule is very unpredictable because of the nature 

of my business. I could be out at any time, meeting 

with clients; and therefore a lot of times Craig 

Cleaver was the contact person for anybody, and 

because his schedule was more flexible. 

You remember Mark Cress testifying that they took the 

siding off on May 1st and 2nd, and they were told to 

keep the siding off, some of the siding off, for the 

walk through inspection on the 4th, right? 

I personally do not remember that; but if it's ln the 

notes, I would agree it happened. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

That would mean the siding was off on May 1st through 

the 4th, at least some of the buildings in the 

complex, right? 

It would appear so. 

Would you turn to Exhibit Number 9, if you are not 

already there? 

Yes. 

Turn to page 39. 

Yes, I am there. 

That says "Building 13020, May 1st, 2007"? 

Okay. 

That's your building, isn't it? 

Yes. 

And if you look at the time stamp on those 

photographs, it says, the ones you can read, seem the 

say May 1st, don't they? 

Yes. 

Would you agree with me that that's your unit? 

It's the photo documents for that building. 

believe that's the case. 

I have to 

Do you have any reason to believe that it's not your 

building? 

I don't. 

You had Unit 3, right? 

Yes. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

And the scope of the investigation up there is Units 3 

and 4, right? 

I am not sure. 

Well, take a look at it. 

Where did you say is 3 and 4? 

If you looked at the Proposed Scope of Limited 

Investigation? 

All I see is 13020. 

Look at that time the site plan that we had just 

looked at in the Proposed Scope of Limited 

Investigation. Let's go back to that. That's Exhibit 

Number 8. 

Okay. 

And if you turn to page seven on Exhibit Number 8. 

Yes. 

That's the one we had just looked at, right? 

Yes. 

And that's Units 3 and 4, right? 

That's what it says. 

And they were going to remove the trim, downspout and 

siding between the two? 

Yes. 

Okay. Would you agree with me that that is Units 3 

and 4? 

That is what the picture of the document appears to 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

be. 

Now, you saw that at some point during the week, 

didn't you? 

Yes. 

Okay. 

Right. 

Okay. 

So, you saw there was no siding on your unit? 

Looking at that, it seems pretty clear, there 

is no barrier of any kind there, is there? 

There isn't. 

And you knew that at the time? 

Yes. 

And you knew from Darrell Hay's report that that was a 

problem, right? 

That was a concern, according to the report for 

potential problems. 

Because it would let water in? 

THE COURT: Did you answer? 

I'm sorry. 

question. 

I am still trying to understand the 

Would you say it again. 

Because if there is no water resistant barrier, it 

would let water in? 

There is a potential that the water would intrude. 

Now, would you agree with me if the siding is on the 

unit, there is no way to tell that, is there? 

No. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

You have to take the siding off? 

Yes. 

And in your experience as a realtor, as a realtor, do 

buyers ever, in a standard home owner's inspection, do 

buyers ever take the siding off of units? 

No. 

So, would you agree with me that a standard owner's 

inspection would have no way of knowing there is no 

water resistant barrier under the siding, on your 

unit? 

I agree. 

On May 4th, that Friday, there was a walk through with 

the board? 

There was a walk through with Craig Cleaver. 

remember. 

I do not 

Let's go back. First, you heard Craig Cleaver testify 

that he thought you were there, right? 

He thought. 

And you admitted in your Interrogatories that you were 

at the walk through, didn't you? 

I wasn't sure. I remember that I was not sure. 

Whether it was in the beginning or for a few minutes, 

I don't recall. 

Would you turn to Exhibit Number 1, please. 

Okay. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Exhibit 1, the first set of Interrogatories that was 

sent to you. 

Yes. 

Do you remember answering these? 

Did you answer to the best of your ability? 

At that time, to the best of my ability. 

And this was, well, would you turn to page 19, please. 

You signed these under penalty of perjury, right? 

Yes. 

And you said that they were true and correct? 

To the best of my knowledge at the time, yes. 

This was back in July of 2010? 

Yes. 

So, about a year and three months ago? 

Yes. 

Would you turn to page 23, please, 23 on the bottom 

right-hand corner. Interrogatory Number 16 asks you 

"With respect to the Corke Amenta inspection, who from 

the HOA was on-site and observed?" Your answer on 16 

was what? 

"I do not recall who was present May 1st and 2nd of 

2007. At some point I recall walking the premises 

with Craig. And other board members were present. 

That the buildings were in not too bad a condition 

given the lack of moisture barrier." 

You were there at the walk through with Mr. Cress, 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

A. 

Q. 

A. 

Q. 

lac of communication or in-action will result in the 

next communication from the board coming from a very 

different context from an external entity." That's a 

veiled reference to a lawsuit, isn't it?" And you 

said? 

"A formal letter from the attorney." 

I asked you on line 20, "Okay. Once you start sending 

letters from attorneys, threatening things 

potentially, right?" You said? 

"Ah hum." 

"The next step is a lawsuit, isn't It?" 

"Typical." 

So, the board was clearly aware that there is a 

process? 

Ah hum. 

THE COURT: 

deposition, right? 

Yes. 

MR. HANSEN: 

of the deposition? 

That's what you said in the 

Your Honor, do you want a copy 

THE COURT: No. That's fine. 

Is it safe to say that there were issues uncovered in 

the walk through inspection that were problems? 

That were potential problems. 

And they were significant, weren't they? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Significant? 

There were a lot of them? 

There were a lot of issues that we are not, as 

experts, understood, that needed to be looked further 

into. 

That was also discussed at the board meeting on 

May 9th, or on May 8th, correct? 

I'm sorry. Can you repeat. 

Is it safe to say that as of May 9th, when Craig 

Cleaver wrote this e-mail, you were aware of 

everything that Mark Cress had pointed out in the 

boardwalk through that he testified to? 

I don't agree with that statement. 

THE COURT: 

MR. DAVIS: 

Hold on. Is there an objection? 

Objection. Calls for 

speculation. 

THE COURT: The objection is sustained to the 

form of the question. 

You testified earlier that if Mark Cress had testified 

as to what was seen in the walk through, that you 

would have not disagree with him, right? 

That was his testimony. 

And you don't remember otherwise, do you? 

I do not. 

And there is no testimony anywhere otherwise, is 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I don't remember at what point I joined Tech in the 

transitional period. 

Were you able to do any of the work in looking for a 

new house? 

We looked, but I don't recall the details. 

But, it's your testimony that you started looking for 

a new house after May 9th? 

Must have. 

And that was five days after the walk through, right? 

What? 

The walk through? 

The actual walk through. 

The walk through with the board. 

My appointment, you mean? 

No. 

No. 

When you started to look for a new house? 

You just testified you started to look for a new house 

after May 9th? 

After May 9th. I don't know actually when. It could 

have been a month or two after, I am not sure. 

Sometime after May 9th though? 

Sometime, but I don't know exactly when. 

You bought a house in Juanita, didn't you? 

Yes, I did. 

Would you turn to Exhibit Number 27, please, in the 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

thick white binder. 

Yes. 

Would you turn to page seven in that binder. 

Yes. 

That's a letter that you wrote on June 30th to the 

owners, didn't you? 

Yes. 

And you said "We have been looking for the perfect 

house for the past several months," right? 

Yes. 

And you said "It's a perfect home and location for us 

as we are preparing to welcome two adoptive children 

to our family"? 

Yes. 

Now, was that intended to be factually correct or was 

that kind of a field letter to the seller? 

No. During that March time, multiple offers were still 

very prominent; and it was a recommendation from my 

brother, who represented us in the purchase of the 

home, to send the letter. And during that time 

period, transactions often included a cover letter, to 

give the seller a better profile of who is buying 

their home. 

You had been looking for several months? You had been 

looking since May 9th, right? 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

THE COURT: Overruled. 

You filled out a form to get that house that you 

really wanted, didn't you? 

It was a good house. 

You filled out a form and put a false number under 

there under penalty of perjury, right? 

I do not agree. 

would be making. 

I put an estimate of what I thought I 

The financial form doesn't call for an estimate, does 

it? 

I always disclose that I am a real estate agent and my 

income fluctuates. 

Let's look at page nine of Exhibit Number 27. 

Exhibit Number 7? 

Exhibit Number 27. You got two loans for the Juanita 

house, didn't you? 

Page 7? I'm sorry? 

Exhibit Number 27, page nine. 

Can you ask me the question again. 

You got a first and a second for the Juanita house, 

didn't you? 

No. 

You did not? 

No. 

Did you get two loans or just one loan? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Just one loan. 

And I see a good faith estimate on page nine for 

$380,000, right? Do you see that, total loan amount? 

Yes. 

Look at page ten. 

$71,250, right? 

I see a second total loan amount of 

Yes. 

What was that loan for? 

I don't recall, because we only had one loan. 

know what this is. 

I don't 

Do you recall how much cash you had to come up with to 

close? 

We had to get a conforming loan. At the time the 

conforming loan was for 415 or 417. 

415 or 417? 

I don't remember. 

Yes. I am not sure of the number. I think it was 

417, 415. 

You had to come up with 40,000 or 50,000 dollars, 

right? 

Yes. 

I look at the bottom of page nine. The total estimate 

of funds needed to close is $30,401, right? 

I see that. 

At the bottom of page ten, I see total estimated loan, 

$24,269, right? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

You had to come up with that kind of cash, didn't you? 

Yes. 

We had put up here, but that's $54,671 total? 

Yes. 

Somewhere in there. Now, would you turn to Exhibit 

Number 28, please. Do you recall that I had sent you 

a set of interrogatories and request for production, 

asking you to disclose all bank accounts back in June 

and July of 2007 that you used for a down payment? 

Yes. 

You had three bank accounts at that time, didn't you? 

Yes. 

Again, this, Mark didn't have enough money on his own, 

did he? 

He is also a small business owner like me, so his 

income fluctuated. 

You didn't depend on his income for this? 

We both contributed to the household income, but the 

loan was under my name. So, yes, the house payment 

was supposed to be from both of us. 

Exhibit Number 28, page one. That's your Wells Fargo 

account. And that was a minor account, wasn't it? 

Yes. 

You rarely had more than two or three hundred dollars 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

in it, right? 

Yes. 

Would you turn to page 14, please. 

of America account? 

Yes. 

That's your Bank 

Now, you called this smart business strategy, LLC, but 

in reality it's your personal account, isn't it? 

Back then it was a business account. 

But, you also paid personal expenses from it? 

Yes. 

In fact, that was your only real bank account, wasn't 

it? 

I don't recall back then if I had a separate. 

remember. 

I don't 

Well, I asked you, didn't I, in the Interrogatories to 

provide all bank account statements? 

Yes. 

You provided three bank accounts? 

Right. 

There is the Wells Fargo account? 

Ah hum. 

That didn't have any money in it, right? And there is 

a Bank of America account? 

Right. 

Were there any other bank accounts that you didn't 
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1 disclose? 

2 A. No. That's all that we had. 

3 Q. It's safe to say this Bank of America account is 

4 really your main account? 

5 A. It would make sense back then. 

6 Q. On page 14 of that is the account statement for May 

7 1st through May 31st, 2007, right? 

8 A. Yes. 

9 Q. What is the ending balance for May? 

10 A. $4,196. 

11 Q. That's not $54,000 is it? 

12 A. No. 

13 Q. You didn't have $54,000 anywhere, did you? 

14 A. No, not in the bank account. 

15 Q. In order to get that kind of money, you had to sell 

16 your condo, didn't you? 

17 A. We were depending on part of the down payment to come 

18 from the proceeds of the sale. 

19 Q. In fact, almost all of it, wasn't it? 

20 A. Whatever we could get from the sale of the condo. 

21 Q. You had purchased the condo back in June of 2006 

22 somewhere, right? 

23 A. I don't recall exactly when. It was back in 2006. 

24 Q. When you had purchased it, it was for zero down? 

25 A. Yes. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

So, any money you got from the condo would be from 

appreciation? 

Yes. 

That would be appreciation for about only over a year, 

wasn't it? 

Yes. 

So, you didn't have much of a cushion, did you? 

As far as having reserves? What do you mean? 

You could not afford to discount the condo, could you, 

and buy the Juanita house? 

That's right. 

You had to sell it for full price? 

I could sell for whatever the market would bear. 

As much as the market could bear, right? 

We pretty much just, you know, depended on the sale of 

the condo and whatever we can sell it for. 

And if you didn't sell the condo, you couldn't get the 

Juanita house, right? 

We could not. 

If you look at, we are still on Exhibit Number 28, and 

look at page 20, this is the account statement for 

June 1st through June 30, 2007. You signed your 

purchase and sale agreement for the Juanita house on 

June 30th, right? 

I don't recall when I signed it. 
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A. 

Q. 

Q. 

A. 

Q. 

A. 

would not have had the $24,000 net, right? 

We would not have. 

Would you agree with me that a condo that has problems 

sells for less than the equivalent condo that doesn't 

have problems? 

MR. DAVIS: Objection. Vague. 

THE COURT: Rephrase that, please. 

In your experience as a realtor, two equivalent 

condos, same everything, same location, same finish, 

same everything, one has problems, one doesn't, the 

one with problems generally will sell for less than 

the one without problems, right? 

That's a more complicated question than it should be. 

You really have to analyze it, because it really 

depends on the situation, the market, the location, 

and what the buyer is willing to pay. In my 

experience, I have seen buyers pay a lot more for 

homes with problems because they really want it. 

Is it safe to say that you could not afford to 

discount your condo and buy the Juanita house? 

If we were unable to sell our condo and get the 

proceeds, we would have had to either delay 

purchasing, which means delay submitting for adoption, 

or you know, paperwork, or we would have had to look 

at another option. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I see that. 

Paragraph one, line 47. 

I see. 

When you filled this out, you filled this out 

carefully, didn't you? 

To the best of my knowledge and how I understood the 

question. 

But you looked at every line? 

Yes. 

You filled it out on the computer, right? 

It appears that I did. 

And then you printed it out and looked at it again? 

I don't remember my process. 

But, it's safe to say that you thought about each 

question? 

Yes. 

And is there any study, survey that would adversely 

affect the property, you checked no? 

At the time that's how I interpreted the question and 

what I knew the answer would be for me. 

Okay. That wasn't correct, was it? 

I don't know. 

Would you turn to page three, please. And paragraph 4 

F asks if there were any defects with the following. 

And siding is one of those. You said "Don't know," 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

right? 

From what I understood at the time, there was no 

defects. 

Would you turn to page four, please. 

I see that. 

7 a. "Have there been drainage problems on the 

property?" You said "No"? 

I didn't. At the time, I did not understand that 

there were any drainage problems. 

Okay. And would you turn down to paragraph 10 where 

it says "Other conditions or defects. Are there any 

other existing material defects?" You said "No." 

At the time I did not know there were any material 

defects, so my answer was no. 

Now, did you think about these questions when you 

answered them? 

Of course I thought about the questions. 

Did you think about the CAI inspection? 

No. 

Not at all? 

No. 

Although it was a month and-a-half earlier? 

Yes. 

Did you have any doubts about this? 

Doubts? What do you mean? 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

You said that you thought that there were no defects 

with the property? 

From what I understood, that there were no defects. 

They were just doing a routine envelope study. 

Now, you testified yesterday that if there was any 

question about something, you would tell the seller to 

call an attorney, right? 

If my client had questions on how to fill out a Form 

17, and if there is a question of legal matter, I 

would refer them to an attorney because I do not have 

license to practice law. 

You didn't call your attorney, did you? 

I didn't have an attorney. 

You didn't call Mr. Davis? 

No, I didn't. 

Although you used him to review your finances? 

I did not use him. 

Okay. You didn't ask your brother, did you? 

Ask my brother about? 

About any of these questions. 

No. 

You didn't ask your brother if you should disclose 

them? 

No. 

Would you turn to page 16, please. I'm sorry. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Exhibit Number 16. This is a Disclosure Statement 

that you filled out on July 25th? 

I see that. 

This is the part of the resale certificate, or the 

part of the new one that you filled out, on the walk 

on the inspection. Okay. Line G asks "Is there any 

study, survey project or notice." You changed it from 

"no" to "don't know." 

You know, when I read these the second time, I don't 

remember if I looked back at the original. I just 

answered to the best of my ability. And it could be 

at the time when I answered this, that I thought about 

it, and probably that's what I thought the answer was. 

Okay. I hate to do this, but would you pick up your 

deposition again. Strike that. Again, you didn't 

call your brother, did you, and ask him what his 

advice was? 

No. 

You didn't call an attorney? 

No. 

But, you knew you checked "no," or "don't know." 

Would you look at paragraph 1 G, checked "don't know," 

you intended to check "don't know," didn't you? 

At the time I was answering every single question to 

the best of my ability as a seller; and that is the 
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Q. 

A. 

Q. 

A. 

Q. 

first time, you know, homeowner and seller, and 

looking at it from a homeowner's perspective, a 

seller's perspective as opposed to a licensed agent, 

and trying to understand what the question is asking, 

and what I understood the answer to be. 

Why not just put "yes" and disclose the inspection? 

I didn't realize that the inspection was a survey. At 

the time, I didn't know. This is how I answered it. 

Okay. The next page, I'm sorry, page three, paragraph 

four F again asks about defects with the siding. You 

checked "no." Why not say "yes," and tell about the 

moisture barrier? 

Because it was asking about defects, and from what I 

understood, there were not defects. 

And if you told, you might not be able to sell the 

condo, true? 

MR. DAVIS: Objection. Calls for 

speculation. 

THE COURT: The objection is sustained. 

Counsel, I am sustaining the objection. You have been 

over it several times. The defendant hasn't even 

started their case. 

like this. 

MR. HANSEN: 

You really can't use your time 

Then I will rest Your Honor. 

Sorry about that. I will rest. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

Yes. 

And it was the same exact questions about the siding 

and about material defects? You thought about those 

carefully as well, didn't you? 

Yes. There were no defects. 

And you still answered them no or don't know, didn't 

you? 

Yes. 

In fact, you changed some of them, didn't you? 

I answered to the best of my ability when I refilled 

out the form. 

Would you turn to Exhibit 16, please. This is a 

seller disclosure statement dated 7-25. Would you 

look at page three, please. This looks like you 

actually spent some time with this. 

you get there. 

I will wait until 

Okay. 

Exhibit 16, page three. This looks like you spent 

some time, you actually made some handwritten notes? 

MR. DAVIS: Asked and answered. 

THE COURT: Sustained. I think you did ask 

this before. 

MR. HANSEN: Okay. 

Would you turn to page four of Exhibit 15, please. 

Again, I asked you about paragraph ten. You answered 
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A. 

Q. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

"Don't no," didn't you? 

Yes. 

Why didn't you just make a note like you did on page 

three? 

MR. DAVIS: Asked and answered. 

THE COURT: 

Objection. 

Sustained. I think you asked it. 

Let me ask you about the resale certificate. You had 

testified earlier yesterday that you could not recall 

having read the minutes at the homeowners meeting, 

right? 

Can you repeat that. 

Up to the point that you sold your unit, can you 

recall ever having actually read the homeowners 

association's minutes? 

You mean after each meeting? 

Any time in there. 

What I recall was, Tammy, which is our secretary, 

after she typed up the meeting, she circulated it 

among the board members, and we reviewed it to see if 

there were any grammatical errors or if there was 

anything discussed that was missed. 

You didn't keep a copy, though? 

We don't usually keep copies. 

When you sold your condo and filled out the first Form 

17, did you go to SUHRCO and ask to see copies of the 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

minutes? 

No; because why would I? 

When you filled out the next form, before you filled 

out this Form 17 on the 25th, did you go to the 

property manager and ask to see a copy of the minutes? 

No. There is no reason to. 

Now, if you would turn to Exhibit 14, please. 

the resale certificate; is that right? 

That's 

Yes; it looks it would be. 

And your husband, Mark, has signed at the bottom? 

That's correct. 

You had left it on the counter in the condo for Mary 

and Shane to pick up during the inspection, right? 

I didn't. The resale certificate, I never had in my 

hand. So, my husband picked it up, and then brought 

it to the condo, and dropped it off. 

At any time in there, did you look inside of it to see 

what was there? 

No. I never even touched the resale certificate. 

MR. HANSEN: I have got no other questions, 

Your Honor. 

THE COURT: 

MR. DAVIS: 

Counsel. 

Thank you. 

REDIRECT EXAMINATION 
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SUPERIOR COURT OF WASHINGTON, COUNTY OF KING 

SHANE AND AMY WATTS, 
Plaintiffs 

and 

NO. 10·2·07806-1 SEA 

PLAINTIFF'S EXHIBIT LIST 

MARY P. DUNPHY AND MARK L. 
DUNPHY, Wife and Husband, 

Defendan~s. 

Petitioner expects to offer at trial: 

No. Description 

1 1'1 Interrogatories to Def. Dunphy w/Answer 
2 Corke Amento Billing to Kirkland Village HOA 
3 Kirkland Village HOA Minutes {Oct 2006·July 

2007) 
4 Kirkland Village Emalls 
5 Northwest Engineers (Jack Swardz) 

Inspections (nov 2005/Jan 2006) 
. 6 Safe & Sound Inspections Documents: 

Report/Daytime/Ltr to Dunphy) (Oct. 06) 
7 Proposal - Corke Amenta (2/13/07 

Presentation) 
8 Proposed Scope of Limited Investigation 

(Corke Amento) 
9 Photographs - LAH Working Notebook- May 

1·2 Intrusive Inspection 
10 Inspection Oservations and Recommendations 

(Corke Amenta) (Draft report- July 2007) 
11 Inspection Oservatlons and Recommendations 

(Corke Amento) (Final report- August 2007) 
12 Complaint- Kirkland Village v. Center Bay 

(Extract) and Answer 
13 Remco Deacon Estimate of Repairs 
14 Resale Certificate Checklist 
15 Dunphy's Form 17 Dated July 9, 2007 

(w/Highlights) 
16 Dunphy's Form 17 Dated July 25, 2007 

{w/Highlights) 
17 Watts' Home Inspection {Thompson Home 

Inspectors) {Extract) 
18 Watts' Purchase & Sale Agreement (Signed by 

Dunphy 7/Q/07) · 
19 Condo Agent Detail (From Tee Real Estate, 

No Obj. . Auth. Other-
Adm. wise 
But Objec-

Object. tionable 
X 
X 

X 

X 
X 

X 

X 

X 

X 

... 
X 

... :··--:..··: : 

X 
. . ·).·: 
. ·.' 

• :-·1 

..... . ' .. 

X 
.. •.. " 

X 
X 
X 

X 

X .. ... 
X 

X 

' , ... 



) ' Com_Q(eted Purchase Agreement) 
20 Emails (Between Robert Pong, Mary Dunphy, X 

and Jean LeTellier) 
21 Esplanade Condominium HOA Minutes X 
22 Esplanade Condominium Statutory Warranty X 

Deed 
23 Kirkland House Statutory Warranty Deed ... X 

24 Warranty Deed - Tingchun Kang X. 
25 Comparative Market Valuations ..:...Jeffrey X 

Ste_g_elman 
26 FHA HPI/Schilling-Case Index X 

27 Purchase & Sale Agreements-- Dunphy's X 
Juanita House w/Form 17 

28 Bank Statements - Mary Dunphy (Wells X 
Fargo/ Bank of America 

29 Order on Summary Judgment X 

... · . 

.. :··:· : 
· .. :: .. ~ . 
.. · . 
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Introduction 
'~·r~ 

";; ' 
-/(V 
';· ,. 

In March 2007, Corke Amenta, Inc. ("CAl") was retained by the Kirklang,Village nn.nn•n• 

Homeowners Association to perform an investigation and provide opiniqns regarding 
complaints generated by the homeowners. Kirkland Village Condominiu~ consists of 

homeowners. ~- ._ ;::;/\"" .. ..., 

The homes are located in Kirkland, Washington, and wenl priginally otilt in approximately 
1982. Sixty-one homes are two stories and are compri§"eci''of wood frame built over a crawl 
space. These homes are configured as town home~ 1~ groups ranging from three to seven · 
homes. The remaining three homes are single sh;>_r}i, names, plaCed, as an end unit of one of the 
previously-referenced "groups." The siding is vin~l'sidi~g~hich is §U~plemented with wood trim 
around door and window perimeters. The roof is covered with Vb"f(glaS'~ shingles. A site plan 

~-~' ,. 
and locator map can be found on page 4. · ;·;( 

. ·J·~ 
~:\, n,. 

No plans or specification were made available to CAl for review> T_h~ Kirkl.~flC Village 
Ho~eowne~s ?rovide~ CAl wit~t!f~l.ic Offering_St~teme~t d~tea{~gy~ry _10, 200~. CAl 
rev1ewed th1s rnformat1on and P.erformeCf: a destructive 1nvest1gat1on of:,12 bu1ld1ng exterrors the 

A\W "'' . -.~ 1iW' week of May 2, 2007. On .MayA,· 6f.1 met witli.,J~Pr .. esentatives fromtne HOA to discuss our 
observations and provide a feview~ ~~he invest~~~ioJJ.1eRening: . 

. ''& f?'Y ,,~ 
The Scope of Repair, as described herein, is d~fined as the; Work and is based on visual 
observations, industry standards, and ~~rfsearch. An{ifarty preparing an estimate based 
on this Sea r shall include any.i.minor or incidental items not mentioned, but 
obviously plish the.Wor~nl~s~ specifi~ally ~oted, no att~mpt has been 
made of the vanous 1tems 1n·connect1on w1th the descrrbed work. For those 
parti nt as a basis for ~Lr1i'fte, quantities of materials should be 

site. :IY 

1f!!!Y.:P!.f:·~!t ")?,,\ .. 

'\ 
·<-: 

-- ··) 
; project, orientation photographs are provided on pages 

CORKE AME"NTO II'·IC. 
I 11 ~~t/,'( '"/\''·'. /', • ,,\ 
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Orientation Photographs 
Front Elevations 

Typical front elevation not facing parking. 
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'' Investigation Observations and Repair Recommendations Page 11 I · 
- ' ' 
# ' 

;:;, ··~ "·: 

Specific Observations and Repair Recomm~f(dation~) 
. i" "·' 

B. Siding, WRB, Flashing, and Trim at Exterior Walls · · 

Investigation Observations 

1. Siding. 

a. At several entry and patio locations, concret~·~as been poured over the 
bottom rows of siding, eliminating the d~§igned'Hrainage from behind the 
system. See photos 1 and 4-6 on page 14. 

b. Multiple locations of cracked, br<?ken, missing, or poorly repaired siding. 
See photos 7-11 on page 15.. ;'\, 

2. Weather Resistive Barrier (WRB). The WRB i~ i1]1pr~p~~iy installed: 
•,. / 

3. 

a. WRB is missing in areas. See photos 13~17 on pages 16-17 . 
• ' 

b. WRB is mislapped in areas. See photos 2 ari(:l\J8 on pages 14 and 16. 
.., ' 7' 

WRB is mi~sjhg,~t "¥~~dow penetrations and beii!hg m'ultiple bellybands. 
See phO.t95\~.~22 oh p~gj,.17. , -~l· 

Water irftiltrati6n and dam~ge exists underneatfi WRB. See photos 23-24 
' ' '. ;~•.::,.·P<'!t-o 

on page 17 anq P,hoto 25-2~ on page' 18~ . ) 

c. 

e. 

Flashing. 't J' -t·· 
,), ;, .- .;,/. 

a •. ; \{Vindows. All windo\f:!robserved during CAl's investigation were missing 
· : ii~ad flashing and perimeter flashing. See photos 29-30 on page 18. 

b. Bel~bands. Flashin~iJ~irnprJperly integrated with WRB at all locations. In 
ad&ition, the upleg of th~)l~shing only extends 1". This allows wind-driven 
raill to gain !ngressj~to· and behind the flashing and bellyband, leading to 
premature· degr~~tion of the wood trim members and underlying 

'·. components. See photo 31 on page 19. 
~/' 

c:· Roof-to-Wall locations. Diverter flashing is omitted at all roof-to-wall ~,.·?-)·;~ _,'!:_; . : 

tr~,I,}...~-~ ..... .-...:.._ -~ '" , ·~-- .. locations. Moisture-damaged sheathing beneath an omitted diverter 
l~.i~~~as ob~erved a_n~ documented. ~isible gaps and oppo_rtunities for 
water entry beh1nd the s1d1ng and wood tnm were observed dunng the 
ii}~Erstigation. Moisture readings were taken at two locations during CAl's 
investigation. See photos 3 and 26 on pages 14 and 18. 

~~!.,, 

_/} 

Trim. Several windows are missing trim. The window flanges and 
sheathing below have simply been painted white to blend in with the trim 
that is installed. See photos 35-38 on pages 19 and 20 . This provides 
opportunities for water entry and damage to the plywood or GWB directly 
behind the nail fin. 

CORKE AI\tiENTO INC. 
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''·' lnvcsligatton Obse;rvations and Repair Recommendations Page 22 I · 
~ " . 

"' ' > "-

• 
Conclusion ·~·( 

' '· .' 

':! -~--~ .. 
Based on the investigation performed on site, it is apparent that moistu_r~Jntrusion is. oc~urring at 
numerous locations throughout the condominium project. Due to the as-guilt construction qf the 
project, and the fact that the current energy code requirements were not iH'I?Iace at the time of 
construction, most of the moisture that enters behind the claddingllas the abliity to exit at tfi~ •. 
bottom of the cladding, or is evaporated by heating of the claql:ilng.ff~IT} solar energy. Moisture·~"
that does not exit from the bottom termination, or is remoy~d by evaporation, is causing damage 

••.• # 

and premature degradation of cladding components, ungeflying sheathing, and structural . 
framing. In addition, at areas that contain gypsum sheathing, the rnpisture intrusion has resulted 
in organic growth, and could affect interior air quality. Several areas~ are in need of immediate 
attention to prevent further degradation of underlying cbmP.onent~t frflR[Qper venting and 
improper vent connections were also observed to be presertand.lfas led to substantial decay at 
one location found during our investigation. Due to the fact tfiatt;"o plans or specifications were 
provided for review, it is difficult to compare to as-built conditi~t·of the project versus the as
designed plans of the project, thus we were only provided with vis'1ral. informatl6n derived from 
our investigation. All known construction defects were noted in our re~brt; and this report may be 
amended as new information is.obtained. _,~r · 

··r· ' '· ~ 

.. ··, .,, 
'·,,·, 
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Investigation Observations and 
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" Investigation Observations and Repair Recommendations Page 11 I · 

Specific Observations and Repair Recommendations 
B. Siding, WRB, Flashing, and Trim at Exterior Walls 

Investigation Observations 

1. Siding. 

a. At several entry and patio locations, concrete has been poured over the 
bottom rows of siding, eliminating the designed drainage from behind the 
system. See photos 1 and 4-6 on page 14. 

b. Multiple locations of cracked, broken, missing, or poorly repaired siding. 
See photos 7-11 on page 15. 

2. Weather Resistive Barrier (WRB). The WRB is improperly installed: 

a. WRB is missing in areas. See photos 13-17 on pages 16-17. 

b. WRB is mislapped in areas. See photos 2 and 18 on pages 14 and 16. 

c. WRB is missing at window penetrations and behind multiple bellybands. 
See photos 19-22 on page 17. 

e. Water infiltration and damage exists underneath WRB. See photos 23-24 
on page 17 and photo 25-28 on page 18. 

3. Flashing. 

a. Windows. All windows observed during CAl's investigation were missing 
head flashing and perimeter flashing. See photos 29-30 on page 18. 

b. Bellybands. Flashing is improperly integrated with WRB at all locations. In 
addition, the upleg of the flashing only extends 1". This allows wind-driven 
rain to gain ingress into and behind the flashing and bellyband, leading to 
premature degradation of the wood trim members and underlying 
components. See photo 31 on page 19. 

c. Roof-to-Wall locations. Diverter flashing is omitted at all roof-to-wall 
locations. Moisture-damaged sheathing beneath an omitted diverter 
location was observed and documented. Visible gaps and opportunities for 
water entry behind the siding and wood trim were observed during the 
investigation. Moisture readings were taken at two locations during CAl's 
investigation. See photos 3 and 26 on pages 14 and 18. 

d. Trim. Several windows are missing trim. The window flanges and 
sheathing below have simply been painted white to blend in with the trim 
that is installed. See photos 35-38 on pages 19 and 20 . This provides 
opportunities for water entry and damage to the plywood or GWB directly 
behind the nail fin. 

CORICE ~\I\·IET'1TO II"TC. 
' I' f \ J'j ,! o 
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'"" lnvesligation ObseNalions and Repair Recommendations Page 16 I_ · 

Specific Observations and Repair Recommendations 
B. Siding, WRB, Flashing, and Trim at Exterior Walls (continued) 

Photo 13. Bldg 13020. WRB missing under siding 
between entries of units 3 & 4. 

Photo 15. Bldg 13015. Unit 4. WRB missing under 
siding. 

Photo 17. Bldg 13105. WRB missing above 
bellyband flashing (in excess of 4"). 

Photo 14. Bldg 13020. WRB missing under siding 
around windows of unit 7. 

Photo 16. Bldg 13025. Unit 1. WRB sections 
missing. 

Photo 18. Bldg 13110. WRB mislapped at corner. 

" 
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SELLER~:~D~un~~----------------------------------------------------------~------
t To be used in tramfm of~vcd raridcntiaJ real~. icdudins mulli-fmlily dm:ll.inp op to :fum- tmil .. new conmoclion. condaminit1tn1 2 
not IUbjcct 1o a public offering statemaot, certu.in timcmares.ll!ld manufitclured llJid mobile homes. See RCW Chapter 64.06 and Seclioo 3 
43.22.432 .fbc tlmher expliUllltions. 4 

INSI'R.UCTIONS TO THE SELLER 5 
Pleue complcm 1he fuRO\ll'iogfonn. Do not leave any space!! blank. Iflbe ~clearly does rrohpply lo the property~ "NA." Ift11c 6 
.an.wec ia"yes"to any..tcriskcd "(*) item{•), pbm>ellplaio 011 auachcdshccb. Plcaerd'crtotiiL'Iincnwnbm(ll)oftbcquesdoo(s)wbmyou 7 
provide your oxpl111111ion(s). For your prctcdion you must dote IDd initial cacb page oftbis ~ llldemel1t IIDd eadt llllDdlmclrt. Delivery of g 
!be dillclosure ltnU:mecl must occur nat IJd« than five ( .S) busiDesa days, unless othcrw& agreed. all or IIIUiual accq>llmc:c of a writ len purchase 9 
liJld nle agreement bctw""" Buyer and Seller. 10 

NOTICE TO THE BUYER 11 
THE fo()LLQWING DrSCLOSURES ARE MADE BY Tiffi SEU..ER ABOUT TRE CONDIDON OF THE PROPERTY LOCATED AT 12 

13020 1 02nd LN NE I Injt #3 13 

CITY Kirkland ,COUNTY King ("ffiEPROPERTY"}ORASLEGAILY DESCRIBED ON THE 14 
ATTACHED EXmBIT A. SElLER MAKES Tim FOU.OWING DISCLOSURES OF EXISTING MATERIAL !:ACTS OR MATERIAL 15 
DEFECTS TO BUYER BASED ON SE~ AC'IUAL KNOWLEDGE OF THE PROH:It'TY AT THE mm SFLLER COMl'UITES 16 
THIS DISCLOSURE STATEMENT. UNLESS YOU AND SEILER OTHERWISE AGREE IN WRITING, YOU RAVE THREE (3) 17 
BtJSINI!SSDAYSPROMTl'ffiDAYSElLERORSELU:R'SAGENTDEUVER8TBISDISCLOSURESTATEMENTTOYOUTO 18 

RESCIND Tim AO!lEEMENT BY DEUVERJNG A SEPARATELY SIGNED WRITTEN STATEMENT OF RESCISSION TO SEI,.LER 19 
OR SElLER'S AGENT. lF THE SELLER DOES NOT GIVE YOU A COMPLET!l.D DISCLOSURE STATEMENT, TIIEN YOU MAY 20 
WAIVE Tim RJGHT TO RESCIND PRIOR TO OR AFTER TilE TIME YOU ENTER INTO A PURCHASE AND SAT..E AGRE.EMENT. 21 

THEFOI.LOWJNO ARB DJSCLOSORES MADE BY SEILER AND ARE NOT THF. REPRESENTATIONS 011 ANY REALEST A"f"P. 22 
LICENSEE OR OTI!ER.l'ARTY. TillS INFORMATION IS FOR DisCLoSURE ONLY AND IS NOT INTENDED TO BE APART OF 23 
ANY WRITrEN AGREEMENT BETWEEN nUYER AND SELLER. 24 

FOR A MORE. COMPREHENSIVE EXAMINATION OF TilE SPECIFIC CONDmON OF THISPROPBRT'i YOU ARE ADVISED 25 
TO OBTAIN AND PAY FOR. THE SERVICES OF QUALlFJl!.D EXPERTS TO INSPECT~ PROPERTY, WHICH MAY INCLUDE, 26 
WITHOUT lJMIT A.TION, ARCHITECTS, ENGINEERS, LAND SURVEYOR.&, PUJMBERS. ELECTRJCU\NS, ROOFERS, BUILDING 27 
INSPECTORS, ON-SITE W AIITEW ATER TREATMENT INSPECTORS, OR STRUCTURAL PEST INsPECTORS. THEPROSl"ECTIVE '8 
BUYER AND SELLER MAY WISH TO OBTAIN PROFESSlONAL ADVICE OR INSPECTIONS OF TilE PROPERTY OR TO 29 
PROVIDE Al'PROPRIATE PROVISIONS IN A CONTRACT BETWEEN THEM WITH RF.SPECT TO ANY AllVICE, INSPECTION, 30 
DEFECTS OR W ARRANTlliS. 31 

Seller 0w Oisll<lt~gthcptapcrty. 32 

I. SELLER'SDISCLOSURES: 33 
•If yon~ "Y cs" to a question "i\ith an asterisk(*). pl=c explain your answer md mt:.tch documents, if a.VIIilablc and not olhernise 34 

DON'T 
35 

KNOW 36 
publicly recorded. !fi'ICC'li!$U)', uso an attached sheet. YE..., NO 

1. TITLE 
A. Do you have lcga!IUlthority lo sell fue property? if f\6!, pletic e~Jain. 

•B. Is Iitle tn the prQI]Cf1y oullioct f<> RDY ofth<s fullnwiflg? 

(1) firrt risJtt of refusal 
(2) Option 

(3) I=ae or routaf agreement 

( 4) l.lfe estato 

•c. Are th<>re any encroaclnneRU, boun<Wy agrecme~J~s, or botmdaty disputca? 

•D. Is there ,. privllte' road or C.:1SC111onl AllfU>Menl for a"""" t.:.lhe property? 

•E. Are there any ria,llts-of-way, casemetl1s, or access lirnii:Bti<lns tiw. may affect 
Buya's u110 ofthc property? • 

•F. Arc th<lco any written 11gr=rwmU for joint maintcniiJ>O<) or an =ent or right-of-way? 

"0. btlurc any l!!Udy, survey project, or notice thst would advcr.rely affect the~ 

•H. Arc there any pending or oxl.ling asscssmcolllllgi)imt the property? 

•1. Arc there any zoning violations, norwouf0f111ing llJICI:, or my unnwal JllStricliOil$ 

on 1he propectythat would atrect fu1ure Cllffllruction or remodeling? 

*J. Ia llwo R bound!lty survcyfnrthe property? 
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0 
D 
0 

0 
0 
0 
0 
0 
0 
0 
0 

0 37 
0 3e 
0 39 

0 40 
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0 0 0 52 
•1<.. Arcthcraxny~ oorulitions,orrestrlcdouswbiclu.ffil<:tlhcprapcrty? 0 0 0 53 

PLEASE NOTE! Coverwu, =Iii~ ~d rwrlcti"ffs which IJOTII<ld r.:. forbid...- resttict the oonwy=, <:fiCUtnbttncc, occu_l!iUicy. Clr ~~~of $4 
rCft! property to individwt.ls b-.d on r3ce, creed, mlor, sex. rudionsl origin. &millal stiiiW<, llfdilability arc void, IID<:nforce.')b!e, md illeg:~l. RCW 55 

49.60.224. AL ----~ h~ 56 
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SELLER DISCLOSURE SIATEMENT 
IMPROVED PROPERTY 

e eopydj:ht 2001 
Not11tWatMlslllpiQ LlotUig SOf\llco 

ALL RIOKfS RP.sER.VIlD 

l. WATER YES NO DON'T 58 

A. Heuoehnld W~~~e;r 

(I) Tbctou~Ceofwaler forthoJ'f"''Crly is: 0 Priv.1!e or publicly owned wal<:rsystom 

0 'Private ,.-ell sa'Ving Dilly tbo mbject. property • 0 01bcr wata: ~lcro 
*If~ are dum: my writtc:a 11gs=i1enls? 

•(l) ls !here an eascmmt (recorded ornorecordcd) for &CCC~S to Mdlarm~ 
oftll6 wdcr IIOUtc.>'l 

'"{3) ATe there arty J:Down prohJems 01" -rcpal.rs lleeded? 

(4) Duriogyooc<>WEI«'Mip, has thc-=provided an adcqu.alcyeu-round suwly ofpobbiQ ..met? 

If no, plcasoc:xplaln: 

•(5} Are tlwe IUl'J water tre:s!mcn1 systa11s for tbc property'/ 
ICyu, are they: 0 Leased 0 Owned 

•(6) Arc there my Wldcr rig!:lls for the property, asSllCil<ted \'Pith its c:lomr:st:ic w~ S<Jpp!y, such a.• a 
Wiler right permit. ~cate. or c!aian7 

(a) If yO!!, ms lho w.m:r rigbl. ~ cutifical:c, or claim been ~ed, tran.,fl:rrcd, ac changed? 

(b) If yes, !wall or11ny portion ofthc wat<rrigbtnol bceo.IIS4>dfudivcormore~ycars7 

If~ please explain: 

B. Irrigation 

(I) Are there any irrigation wa1cr rights for Ute property, such tiS a wat« right permit, certifu:atc, M clllim7 

'(a.) If yes, has .aU ocanyportion oflhcWIII<r right not 'beettmed for five or mm-emcccssh'll~? 

•(b) lf&o, is tbc ccriificate available? (.If' yes, pleue attru:h a COPY.) 

(c) lfl:o, bas the water right penni!. certificate., or cloim been 3SI<igned, tnmsfcmd, or chougod7 

If so, pleam: explain: 

(2) I:loel: 1he prop:rty receive il:rig;tti011 wmc from a dill<h company, irrigQondistrict, or other entity? 
It !10, plc:aac idc:otiry tho entityilUIL suppli=s wo.tor t<> 1he pwperty: 

C. Outdoor Sprink!cr Syslclt 

0 

0 
0 
0 

0 

0 
0 
0 

0 
0 
D 
0 

0 

(l) I• there an outdoor sprinkla' sydcm for 'the jK'OI)erl.y? 0 
(2) Ifycs, ore thereanydefecll: in the syst<:m? 0 

"(3) If yeo. is lhecpt'inkl« nystem ~to irrig:at~ioo_w.d._or:_t __ -:.. ______________ 0 

3, SEWER/ON-SITE SEWAGE SYSTEM 

IL The property is !fCMod by: 

0 Public -..er system 0 O!Ki.U<~ge ~(including pipes, fanb, <hinficld!:, ADd Ill! Ollut' COfi\XlllCDI pa>13) 

0 Ollter di!!pO!:al system 

Plcuo describe: 

B. lfpobtiOI(ICW!:I'syxlem service is availnhlcio !he property, iJthc bouse 
comecled to1he rewa ma.in7 

If oo, pleas<~ cxplnh1: 

C. Is the property sul'\icct to any sewage !:y!i(em fbcs Ol' cmrgcs in addition to thoJC vovcrcd in your regularly 
billed-= or on-site sewage syalctn maintcQanec service? 

D. Tffuc properly u OOilJlQCied to an on"'ite ac:w.age a)'!'tem: 

"(1) Wau permit i=od for its OOI\!1.rudion, alld was i1 approved by 1hc local health dqMrlmerrt or 
dimict followiJ>g itll con&lruction7 

(2) When wn.\ it lll!t pumpod? 

"(3) ATclhereany d~ in tho~ ofthoou-site 1-.g>: l'yltem? 

(4) When wrudllast fnopcc1ed? 

Dywbom: ----~---------~-
(5) Foe bow many bcdl'ooms w.:~ tiw on-aitc O:CW&Jtl! ~ ~'l ___ fr.drooms 
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E. An> all plumbing tixtmcs, including ! .. undry drain, COI!JICQecl to the 
ROW..-/on-5ilc liCWII&<> to-pl<;tn'/ 

lfna,(>li'UC~n: 

•F. Hnve there been any change!; or repairs tD the on-Bit~> """"'&" syatem.? 

0. Is !lie all-site -age syslcnt. includittg the dniafield. looared entirely 

\\'illtin the boundaries aftbc ~7 

If no, pi- explain: 

fl. Does the O<Hilc ~wage S}'l>1cln requtre lliQtUlnnng end mllltltA:nanoo servJca more Jrtqumny 

than ooce a year? 

lfyos, pl~ tJqll&in: 

c Co,Pyriabt 2007 
Nort1tMot ~ Limng St.tvlcc 

AU. RlGfl'i'S Rl!.SER.VIl.D 

YES NO DON"f 107 
KNOW 108 

0 0 0 109 

0 0 

0 D 

0 0 

!LO 

1iJ Ill 

112 

0 113 
114 

115 
0 116 

117 

NOTICE: IF TillS SELLER DISCLOSURE STATEMENT ts BEING COMPLETED FOR NEW CONSTRUCTION WHICH 
HAS NllVER BEEN OCCUPIED, SELLER IS NOT REQUIRED TO COMPLETE 'J'HE QUESTIONS LlSl'ED IN ITEM 4 
(STRUcrtJRAL) OR ITEMS (SYSfEMS AND FlXTURES). 

llR 
119 
]20 

4. STRUCTURAL 
• A. Hu the roafteakcd? 

•B. Has tho basecru:nt flooded ar leaked? 

•c. lhve 1hcrc been any cotiVcnion.'<, additions oc rem<>deling? ( U,..,. /Jo 
•(1) lfYC!I. were all building permit$ <>btAl=i? 

0 
0 

~~ ~,1""" i e!l.ul.~--~ }4~)0 
0 
0 
0 

0 
Ill 
D 
0 
0 
0 

•(2) If yes, were all fizal impoetiom obtl.imd? 

D. Do you know 1ho ..go of the ho!ac? 

If yes. Yeaf of original constroction: _,1:..::9'-"8~5'-------
*E. Has tlwe been any tdlling, s~ge, or sliding of'tbe property or its impro~? 

*F. AR !here any dcfc<U with tbe fuUowing: (rfyc:s, plcose cbt:ck appticabla items and explain.) 

0 Fouodaticm 0 ~ 0 Extcriac WalL~ 
0 Cbimneys 0 lnlcriarWa!ls 0 FircAiarms 

0 Doas 0 Wi:o.da>.vs 0 1'31ioe 

0 CeilingJ! 0 Slab :t11ooro 0 Driveways 

0 i'ools 0 Rot Thb 0 Saurui 

0 SidR::Ilk& 0 Ouihtu1<!inp 0 &:places 

0 GsrageFioors 0 Walkways 0 WoodSloveJ 

0 Siding D Other --------------------------------------"G. Was a l!:tntdllral post <IJ' "whole llouae" ins{l!;c:ti<m dam? 
If yeo, when and by mtom W3llthe i!ll'pcction Gt>tttpl<*<l? 

H. During yollS' ownemhip. bas 1ho propel'ly bad nny wood dea~tey&.g org;anio:ms or pest iof~mtiom? 
I. Is the attic Insulated? 

I. Is the baactncnt ~laio:l? 

~ SYSTEMS AND FIXTURES 
• A. tr my of 'the following ~ems ar·fixturca are .in.::tudcd wi1h lho lnrmfcr, a.c 1hcrc nay dcfccll:? 

If yes, please explattc 

Electrical s)'item, incluchng wmng, ~. outld.'<, IIIJd servtcc 

l'lumbiog system, including pipes, &uoets, tixtlm:s, and toilet.< 

Hot water tllllk 

Oatbt~gc disposal 

Applianc<:S 

SUmp pump 

~"so:.OO Rfav-d ( l{o-v- ~~ ru,;sl-~. w/ Af'JT \ 
( ~ ~ 1·\) ~-h .... ...._. ~...:..A... j 

0 
0 

0 

0 
0 
0 

0 
0 

0 
0 
0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 D 
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0 122 
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0 124 

0 125 

0 126 

0 127 
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0 129 

0 !30 
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134 

135 

136 
137 
138 

0 139 
140 

141 

0 H2 

0 143 

0 144 

145 

!46 

!47 

0 148 

0 149 

0 150 

0 151 

0 152 

0 rs3 
0 154 

0 !55 

0 I~ 
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SELLER DISCLOSURE STATEMENT 
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*B. If arty of1he following fixtures or property is included with lhetrmlfcr, aso ~My lcascd1 
{lfyei. pl.euo alli\o:h copy oflease.) 

Sceurity Syatcm 
Tanla(typc): ________ __:. ________________ _ 

s.tdlita cli.'lh 

~---------------------------------------------------------
6. HOMEOWNERS' ASSOCIATION/COMMON INTERESTS 

A. Ia !hero a homeo\'111CP' ~? 

N~-«~oo Kirkland Village. LLC 
a Aroiliereregul:rrpcriodic~? 

$219.37 per 0 rnontb 0Y"U 
OOIIter -~_,__ ____________________ _ 

•C. An> tl1crc my pauling apccizl asecmneob'? 

"1). · An> IMre #IY shaRd "oommon areas" Of' my joint malmenuoe RgieCD1etJis (£'\cilitics mcb 1.' w•lls, fc:ncc:s; 
lanclllcaping. pooJ.<t, tem& courts:, ,..,.Jkwaya. «Giber arcus~ in undivi&d intaeol with others)? 

7. ENVIRONMENTAL 
• A. Have til.= b""' any c!raina&e problllm\ on the~ 

"B .. Doeith6 property ccatain fill tUDIJ:risl? 

*C. ic there :IllY ma.teriat ~to the property from fire, wind, ftoodS, be3dl ~ 
=thquake, CO.'JI&nsivc .OU.. or landlllider;? 

D. Are ihere ariy thofelinec, wellamh, iloodplains. or crirical m:~~s on tbc property? 

•n. Arc th= a.ny wbatauoca, ~rials, or producb on tho property that may be cnvlronm<lt1tal 0011ccrm, such as 

asbCstoa, fc)rmaldcb.yile. rai10ia gas, lca.d-baocl 'pimt, nici OC' chMiical atonge bnb, or eont.airunatod ~il orv.ratd'l 

*F. Hu the properly be=n 118Cdfor ~ o£ indnslrial purpose~>? 

•o. [5 tbcrc any S?n or croundwater oontmnioatioo? 

*11. An> t!ter-o ~ion poles, tratwfooncrr. <rr olber utiley equipment indalkd, main!d-~ ar buried <Kl tbc prop<rty? 

•t Ibs tho property bean uacd as a legal ct iJI,cga) dumpktg site? 

•J. Has 1ho property= bcca usedu an i1lq;al d!ug moaufacturing site? 

•K. Atethe:re Ul}'radiotowen: in the area thatmaycnJ:o~int~wi1htclephone r~7 

8. LEAD BASED PAINT (Applicable if the~ was bnift bd:-ore i97&.) 
A. l'relcl= oflead-besccipaint and/or.lead-fwed paint~ (ch.eclc. one below): 

tJ Known !ext-baud prtitrt and/or lead-based Jl"inl hnzordJI arc pr<:ICilt in the housing 

(eq>t,.in). ---------------------------0 Seller bast)() knowledge oflca.d-b.ued paint andfor lead-based paint l:Jazar& in tbc homing. 

B. RCC01'<h and r<:potb t!Volilnblo to tbo Seller (check .,... bmw): 

0 Seller has~ 11tc pun:hascr with· all ~vailable r=n!s and reports pertaining to 
lead-buedpUnt.md/orlea~ paintbazmh in thtlltoJLqing (listdocwncnts below). 

0 Seller fWI no rcpcrls or recads pertaining to lead-baEd paint and! Of lead-based poaim ha:z3rds in the boucin!} 

9. MANUFACfURED AND MOBILE HOMES 
If tho property ii!Ciudell a IIWlufadured 6r mobile: home, 

• A. Did you make any altcfnions to thC home? · 

~f:ycs, pi~ describe tho 1\lt.eri.tiom: 

•B. Did any previous O'WDCI' make anyaltttalion..tothchomc? 

Ifyee, pioasic<ki!cribo1hc alkntiono: 

*C. If alteratiocll ware mado, v.erG !)«ftlils or varlm..--eslbr 1ftece alt.e:ations obbiood1 

10. FULL DISCLOSURE BY SELLERS 
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TURAL PRACI'ICES. WHICH ARE PROTECTED UNDER RCW 7.48.305, Tim WASHlNGTON RIGHT TO FARM ACT. 

209 

210 
211 
212 
213 

214 

21.5 

216 
217 

218 
219 
220 

:m 
222 

223 
224 

II. BUYER'S ACKNOWLEDGEMENT 22$ 
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OTHERWISE AGREE IN WRITlNG. BUYER SHALL HA VB TflREE (3) .BUS1NES8 DAYS F.ROM THEDA Y SEU.ER OR SELLER'S 239 
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July ~1 ·tliF~~gh August 31, 2007 
A.ccouot Number: J78-7J97296 
:Pagl! 2 of 3 

7/,072 

A¢tiYity · .det;;Iil 
))~p~Q~}is a~f.l :iPJ~:t.(:St 

Description 

·.:.:.····:··--.-. 
: . ~ ·., ·e .. 
. ... 
.. "':'~."!'·-]~}-- ~· 

$Amqunt 

.. :: .... ~ ......... -................... • ... -.......... •.; ; ...... -~ • .. ~ ...................... ,;, ... _.: ... • ...... · .... · ......................................... --... ~ .. 
07/02 
07/31 
08/01 
o8r3o 

Reou~,g T:t;~sf~:rR~(#OP$TBl\19)9G From Custom Management Chkng 9244741Xxx 
' . ' 

lnt~re~t P<!.yme:ot. 
IZecu:rrirlg Tt~sfer R¢f#Ope.ri:lilgyrc From Custom Management Chkng 9244741Xxx 
li;lterest PayJ;Ilept · · · 

25.'00 
Q,09 

25,:00 
0.05 

-~·.i·~=-~·;,-..:-· .. : ..... ;. -~--.::; .... ::.~.-· •• ·.:~:~ : .• ·.-:- ~-.: ~;:. ... ~.----~~ !- • 1·-~·~ ~ •. ·~ ."'..; ;.~.- ~ ••••• ~ ....... ;_.~ •••• ~ -·-.~- •••• _ .. · •• ~·-. -,~: .;·. t:.:.,; .••• : ................ • •••••••••• •.• .................... ,. ~ .• :-.-~ ..... :-~~~~~~-

T~J~l. ·d~)J.P.sil$ .;tn·a;iti;~r~r . -$fi!H,i 
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· Wi~~t.a.~~rs · "' · 
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L;_cot~:ht Statement 
A~g{isl" fY!frbugh August 31,2007 
Account Number: 963-5476311 
Page 1 of 3 

72,616 (COJ20) 

ll_d,d .. I.Jinilidulll,ll, .. ,llu,ll,,l! .. ,,ll .. ll,u,lll 
MARY P buN~PHY 
PD JlPX 6_3f. 
KIRKLA~b WA 9BPB6-0336 

J:M11~ y.P~·IQr t>an.I<Jogw:!HtYJeHs fl'l:rgo.:E9.r ~s?lslpnce, call: 1-890-TO-~\...LS (1-.800."8p9.~~5~7}, TDP num.~er {lpr tll:E\ h~~rlrig 
:imP.~!!:~~ ~nly):1~~!iil-~t7.48~~~ or~'(~~= "WE"t\S'F;.\RGO BANK, N.A., OV$RLAK'E PARK, 'P.iQ.'~GX 6~§~. pofrTLAN'p,:goij .. 
~1-~?:$:~~~$' .. . .'~ 
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A1JIDi~ '·1 :fh,iei:lgh August 31, :2007 
Ac;q;rp.nt N1J.¢b¢r: 9(53~5476311 
Page? of 3 

72,617 

A::¢thity q~t_a;il. 
:D~P..o$~ts iP~- :m\~res:t 
Dat~ Desqrlption ~Ampunt 

•••••••••••••••••• -· ~ 0 • - 0 • ;. ••• ~ ••••••••••••••••••••••••••••••••••••••••••• 0 •••••••••••• 0 0 •• 0 •• 0 0 •••• 0 0 ••• 0 •••••••• 0 ••• • .• 0 ;. • 0 ••••••••• 0 •• 0 • 0 •••• - - - •• 0 •• 

08/01 
08/30 

R.~-Gl'!tikg T:t®!lf~r Ref #OPE259G327 From Custom M~ageroent Cblrng 5076496Xxx 
I~i,~j~st P<J,)'IQ~nt ·. · 

25.00 
0.06 

:o~ .,. ~. "!! o•• o. oi~.-!,"""···~-·:o• o.~ o•.• ••• •• 0 • o ~ oo • • o •• • •• ~· • o • •••• • o •••• o ••• r o • •••••• •o•. o. oo ••o• •• o oo •• •o •• o~ o •.••.• •• oo •• oo ••• , • o •• o o • •••• , ••••• _ •• oo o_ •••••• 

Total depQ$its ~il~ ·irit~rest $25.06 

. -~~\~ .... . . i~~J,~,~R-~f.~, $:Afi1ollh_t 
':"' ':"-~ .;._~.-~ _: !-; 0 0 0 "t:!' ; ~ ;, ~- ;~: ::~: •.. ;. ; .... --~~ 0 _,: .• _ •• .: ,o ~ ... ! .•·• - •.•• 0 ••• •· ~ •••• - • ~ ........... ~ • •• •. ,o ••• 0 • 0 · •••••••• ! •• ~ •• .•. o·! • .• 0 - 0 •• ! ••• - 0 • 0 0 .• •. ~- 0 •• 0 - • ./' .• •• .: •O ~ •.•• 0 ~. •,• •.• ~ 0 0 0 .. 0° • • ~ ,o ....... - 0 .... • 
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BankofAmerica ~ 
~ 

MERCER ISLAND BRANCH 
2830 80TH AVENUE SE 
MERCER ISLAND WA 98040 

FOR CUSTOMER SERVICE CALL 1.800.461.0810, 
IN THE SEATTLE AREA CALL 206.461.0810. 
TTY/TDD USERS: 1.800.232.6299. 

SMART BUSINESS STRATEGIES LLC 
13020 102ND LN NE #3 
KIRKLAND WA 98034-8849 

ll.l •• l •• l.ll.llllll..l •• ll •• l.l •• l •• l..ll.l •• ll •••.• ll •• l •• ll 

H 

ACCOUNT STATEMENT 
PAGE 1 Of 6 

ACCOUNT NUMBER 
60306313 

STATEMENT PERIOD 
5-01-2007 TO 5-31-2007 

C 1M2 0 

www.bankofamerica.com 
Our free Online s·anking service allows you to check account balances, transfer funds, 
pay bills and more. Enroll now at www.bankofamerica.com. 

Not curr·ently ·pr·oce!ssing t:r'etfit car·ds W\1;h aank of America? Switch your Merchant Card Processing 
and save. We will Meet or Beat you.r ·curren"\: price or pay you $50. Visit 
WiJW,ba:nkofamei"ic::'a.ccm/iiiercfiantservi;ces to learn more and to obtain a cust·omized solution for your 
business need;s or call 1.800.955.8488 and referen¢e offer code 1/157. 
-

SUMMARY OF YOUR ACCOUNTS 

CHECKING 

FI RSTCHDI CE BUSINESS 60306313 
BEGINNING BALANCE 1'840.42' 
DEPGSITS 9859.66 
WITHDRAWALS 7505.08 
END-I.NG BALANCE 4195.00 

MINIMUM BALANCE :863. so 
TOTAL NUMBER OF 'CHECKS 16 

--······. . ~·. 

;FIRSTC,Ho-ICE BUSINESS CHECKING ACTIVliY 

PD'STED ·TRANSACTION DESCRIPTION/SERIAL NUMBER 

5-·07 
5-08 
5'-14 
5-18 
5·~22 

5·-25· 
5'-29 
5-01 
5-07 
5-03 
5-03 
5-03 
5-04 
5-07 
5-07 
5-09 
5-01 
5-04 
5-01 
5-17 
5-15 
5-21 

DEPOSIT 
DEPOSIT 
DEPOSIT 
DEPOSIT 
DEPOSIT 
DEPOSIT 
'DEPOSIT 

~11s<;;~t. 
CHECI< 
CHP.CK 
EHE.Ck 
CHECk 
C)-IECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 

p522FL023P009040390350 

2003 
.ibo·4 
2665' 
2006 
2057 
2008 
2009 
2010 
2011 
2012 
2013 
2014 
2015 
2016 
2017 

SAVINGS 

FIRSTCHOICE BUSINESS 60306•313 
BEGINNING BALAN€;:!0 
ENDING BALANGE 

INT~RE.ST Y~AR-'TO':'OATE 
AVERAGE Dp.I L y 

" 

48.~9.9 
54.~00 
ef7 :·23 
~~·~? 
B0.23 

124.99 
1;31. 65 
50.00 

9.97 
300.00 
200.00 

46. 15 
47.04 
48.00 

400.00 

BAL 

... " •' 

3,.558. 89 
1,500.60 

600.00 
1.:i6o.:22 

6Q0.11 
1,800.33 

600.11 

. S4 

. 84 

-~3 
.84 

REFERENCE II 

M 07408857 
M 03;8-50028 
1.1 ·1.o~sb34 90 
M o#s89787 
EFL0570536 
M 05'743794 
M 06888701 
l>i .99702354 
M 06752379 
,.; 03843831 
M 03843877 
M 03913562 
M 0905237:: 
M 0579259E 
M 0579259~ 
M 0536283E 
M 0808808: 
M 0722811: 
M 0562456! 
, 1095678! 
M 0572925: 
M 0863179 



Bank of America 
ACCOUNT STATEMENT ') 

PAGE 2 OF 6 

SMART BUSINESS STRATEGIES LLC ACCOUNT NUMBER 60306313 
STATEMENT PERIOD 5-01-2007 TO 5-31-2007 

FIRSTCHOICE BUSINE~S CHECKING ACTIVITY CONTINUED 

POSTED TRANSACTION DESCRIPTION/SERIAL NUMBER 
5-10 CHECK 10037* 
5-01 PURCHASE 90630428004867944262701 ON 04/28 

AT BANH THAI REST 206-2830444 WA 
5-04 PURCHASE 90630502012397544262701 ON 05/02 

AT ROYAL INDIA KIRKLAND WA 
5-07 PURCHASE 90630505002248744262701 ON 05/05 

AT NW MULTIPLE LISTING SER 425-8209200 WA 
5-08 PURCHASE 90630507032716544262701 ON 05/07 

AT KAU ·KAU BBQ MARKET 42?-7~56223 WA 
5-09 MORTGAGE COUNTRYWIDE 1585G0453 
5-09 PURCHASE 906·305080013483044262'701 ON 05/08 

5-09 
.5-09 
5-11 

AT HOTELS.COM 800-219-4606. TX 
FEE & Pi>ITSWACHOVIA DEALER 8701180122 
MORTGAGE COUNTRYWIDE . 1585:30453' 

· Pl:JReHASE 9063051003·H3544~2627'o 1. ON 05/1 o 
AT D THAI RESTAURANT 4254816800 WA 

5-11 PAYMENT HSBC ONLINE WEB 1178639273177 
5-14 ~URCHASE 9063051202036264426i701 d~ 05/12 
\ ·AT TERr-YAKI BEST BO'THELL· WA . 
. 5-14 PURCHASE 90630509027328444262701 ON 05/09 

P.r wRo~TRENowEs-r- ·REsMts:· 425-4~8-3ooo wA 
5-16 PURCHASE 906305140336266lJ.426_2701 ON. Q5/14 

· AT MAS·S·AGE ·ENVY K'I RKLAND. KIRKLAND WA 
5~16 PURCHASE 90630515022875~4426ij01 0~ 65/15 

"AT "K"!ZMIT' I-NC 'EASTSOUND WA 
5-17 PURCHASE 906305150167227442B27b1, ON 05/1$· 

AT DNE'StJi·'fE·;COM"OB "866-~4'·178483 CA 
5-17 PURCHASE 906305160298591442627b1. ON 05/16 

AT T8KY0 .:J·APANESE' REST' ANACORTES WA 
5-18 PURCHASE 906305{7032911744262701 "bN·-05/ 17 

5-21 

5-21 
5-22 
5-25 

AT N8RTHWES·l' REPRODtlCTIV~ '4252844400 WA 
PURCHASE 906305180014216442.627:01 ON 05/1.8 

AT SAFEWAY ·S·TORE00027342: KIRKLAND WA 
PREM PAYMTMASS MUTUAL 610103~042146 0 
PAYMENT ·HS·Bf: ONLINE WEB 1179;412133666 
PURCHASE 90630524031060344262701 .ON OS/24 

AT V MASCJN'·PATIENl' FINANCI 206-2236601 WA 
5-30 PURCHASE 90630529020525844262701 ON 05/29 

. AT EVERGRE-EN· HOS·P'ITAL MEDC 425-8991601 WA 
PURCHASE 906305300296308442627b1 ON OS/30 

. • , I 

AT·PON PROEM THA-I RESTAU~A MERCER ISLAND WA 
PURCHASE 9063053003:2bo4644262701 ON 05/30 

5-31 

5-31 
AT'WIN ·NAILS "4258205158 WA 

5-24 1"-~Tl'jqRA~f.\i.-:.. •. 9.5~tFL.Q~Po.g!:l_249~E?_D,~21 
* = GAP' lN CI'IECK 'SEQUENCE. . . ·" , . . . . . 

.9. 

DEBIT AMOUNT CREDIT AMOUNT 
300.00 

44.88 

22.67 

180.00 

100.00 

3.00 
102.45 

500.00 
1,233.50 

7.57 

500.00 
7.64 

500.00 

59.00 

99.08 

20.00 

30.48 

250.00 

22.55 

830.85 
400.00 
162.97 

200.00 

28.71 

50.00 

. - ~<;lQ.O,Q ..... : 

T!iANK YOU FOR BANKING WITH BANK OF AMERICA 
) ~ . 

I 
/ 

H 

REFERENCE # 
M 10642659 

vccoooooo 

vccoooooo 

vp::oooooo 

vccoooooo 

LACH271943 
vccoooooo 

LACH0525;25 
LACH2717:55 
vccoooo~oo 

LACH4,989.49 
. vccoooo'oo 

vccoooooo 

vctoooo:oo 

yG:€:'0'0.6~00 

Vt;:<;;9Q9.0:00 

vctoooooo 

V<!:G:OOOOOO ... ;,: 

ytCQOOOOO 

LAGH4'50258 
LAGHJ,l:21964 
· V~GOOOOOO 

V~4000000 

vccoooooo 

· vcco·ooooo 

EFl-0580489 ·-: ..... 



BankofAmerica ~ 
~ 

SMART BUSINESS STRATEGIES LLC ACCOUNT NUMBER 
STATEMENT PERIOD 

PAGE 3 OF 

60306313 
5-01-2007 TO 5-31-2007 

CHECK IMAGE 

REF . NO. : M 09702354 AMOUNT: 

REf . NO, .;.M .051.5~37--9 -AMOUNT: 

REI". NO, ~M 03.843877 AMOUNT: 

2001 

1\).tnUI\JT• 'bR0.23 

6 

I 
I 
I 
i l 
II 
I i 

H 



SMART BUSlNE.SS STRATEGIES LLC 

PAGE 4 PF 

'G030Ej313 ACG:QUNT I:RJM~ER 
STATEMENT PERIOD 5-01-2007 TO 5-31-2007 

CH.ECK IMAGE CONTINUED 

H 

6 



BankofAmerica ~ 
~~ 

SMART BUSINESS STRATEGIES LLC ACCOUNT NUMBER 
.STATEMENT PERIOD 

PAGE 5 OF 

60306313 
5-01-2007 TO 5-31-2007 

CHECK IMAGE CONTINUED 

RE.F.· NO .. :.M-0122811-2 AMOUNT: $200.00 

.rrl_ .I _ 2011 

~-

REF ... NO. : M 05624566 AMOUNT: $46.15 

REF. NO.:M 10956789 AMOUNT: $47.04 
~~====~================4 

~~~~~~c .. 
"'f .... -~1<-t/" ~ - #J1;fq· 

I : ·t ··.#.· 

201S 

REF. NO. :M 05729253 AMOUNT: $48.00 
~---------------------------------, 

w ·=~ 
~ i~l;"l/\!~!)C!~;: .. ••• ~!~7670Z 

- .i."< 7f< 

I'QO'ZD\1 .. t.r:llSOOOOtt.r: J'OD000\.00001 

AMOUNT: $400.00 
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STATEMENT PERIOD 
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Bank of America ~ 
~ ACCOUNT STATEMENT 

H 

M~RCER ISLAND BRANCH 
2830 BOTH AVENUE SE 
MERCER ISLAND WA 98040 

PAGE 1 OF 5 

FOR CUSTOMER SERVICE CALL 1.800.461.0810, 
IN THE SEATTLE AREA CALL 206·. 461.0810. 
TTY/TDD USERS: 1.800.232.6299. 

I 

SMART BUSINESS STRATEGIES LLC 
13020 102ND LN NE #3 
KIRKLAND WA 98034-8849 

ll1l11l11 L 1111111111111111~~11111111 L 1ll1l11l L 1111ll11l11ll 

www.bankofamerica.com 

ACCOUNT NUMBER 
&0306313 

STATEMENT PERIOD 
6-01-2007 TO 6-30-2007 

C 1M2 0 

Our free Online_Banking service allows you to check account balances, tr~nsfer funds, 
pay bi"iis and more. Enroll now at www.bankofamerica.com. 

Not currently processing credit cards with Bank of America? Switch your Merchant Card Processing 
~nd save. We ~ill Meet or Beat your current price or pay you $50. Visit 
www.bankofamerica.com/merchantservices to learn more and to obtain a customized solution for your 
busin~ss need's or call 1.800.955.8488 and reference offe'r code #157. 

SUMMARY OF YOUR ACCOUNTS 

CHECKING 

FIRSTtHOICE BUSINESS 60306313 
BEGI~NING BALANCE 4195.00 
otJitiSits 9585.21 
WiTHDRAWALS 8442.95 
ENDfNG BALANCE 5337.26 

. MINiMUM BALANCE 1368.70 
TOTAL NUMBER OF CHECKS 14 

FIRSTCHOICE BUSINESS CHECKING ACTIVITY 

POSTED TRANSACTION DESCRIPTION/SERIAL NUMBER 

6-11 
6-15 
6-20 
5.:.·25 
6-25 
6-28 
6-15 
6--14 
6-15 
6-14 
6-19 
6-15 
6-27 
6-27 
6-28 
6-28 
6-28 
6-04 
6-04 
6-29 
6-04 

DEPOSIT 
DEPOSIT 
DEPOSIT 
DEPOSit 
DEPOSIT 
DEPOSIT 
CHECK 
cAE'tK 
~HJ?CK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
PURCHASE 90630601001254744262701 ON 06/01 

AT COLUMBIA ATHLETIC CLUB KIRKLAND WA 

2018 
2019 
2020 
2021 
2022 
2023 
2028* 
2029 
2030 
~Q31 
2032 

10038* 
1 00"3 9 
10042* 

SAVINGS 

FIRSTCHOICE BUSINES.S 60306313 
BEGINNING BALANCE 
ENDING BALANCE 

~~~~~~~TDlit~-~~~[)f\TE 

DEBIT AMOUNT CREDIT AMOUNT. 

48.87 
400,00 
~0.0:·.00 
~O,Q. Q.o 
. 91.02 
. ~p.oo 

80.23 
775.00 

85.00 
390.06 
~2.78 

1,300.00 
700.00 

1,000.00 
367.53 

1,163.67 
1,800.33 
3,000.55 

(\00 .11 
1,800.33 
1, 220.22 

.84 

. 84 

. 83 

. 84 

REFERENCE II 

M 'o34496SO 
M 03284383 
1-1. qi(312926 
.M O!J.3.94014 
.M OS093101 
M 06920299 
M 03098651 
M 05676220 
M 03i 14~54. 
M .. 07300102 
M 05405056 
M 08574752 
M 03268387 
M 09085312 
M 09457542 
M 05671282 
M 06844448 
M 07572501 
M 07572500 
M 06232251 
vccoooooo 



BankofAmerica ~ 
~ ACCOUNT STATEMENT 

2 OF 5 PAGE 

SMART BUSINESS STRATEGIES LLC ACCOUNT NUMBER 603063l3 
STATEMENT PERIOD 6-01-2007 TO 6-30-2007 

FIRSTCHOICE BUSINESS CHECKING ACTIVITY CONTINUED 

POSTED 
6-06 

TRANSACTION DESCRIPTION/SERIAL NUMBER 
PURCHASE 90630605029658644262701 ON 06/05 

AT REGENT BAKERY & CAFE REDMOND.WA 
PURCHASE 90630606029086644262701 ON 06/06 

AT GRACE TAILOR N ALTERATI BOTHELL WA 
PURCHASE 90630606013137244262701 ON 06/06 

AT MAI'N STREET ALEHOUSE & BOTHELL WA 
PAYMENT HSBC ONLINE WEB 1181410240252 
PURCHASE 906.30613027347444262701 ON 06/13 

AT GE.ORGES PLACE KIRKLAND WA 

DEBIT AMOUNT CREDIT AMOUNT 

6-07 

6-11 

6-12 
6-14 

6- f4 

6-14 

6'-15 

6-18 

..5-18 

6-20 
6-26 

6-26 
6-29 

* = GAP 

BANKOFAMERICA Jl.TM. WITHDRAWAL Ot-J 06/13 
AT 101 KIRKLAND AVE KIRKLAND WA 

PURCHASE 9063·o·613020GO-Os4426.:i7o1 ON 06/13 
AT SEA KNG CNTY ASSOG/RLTR 425~9741012 WA 

PURCHASE 9b63661262o863i442627o1 ON.Oi;i/12 
AT. SUPRA GE SECURITY 2 8776996787 OR 

~URfHAS~ ~06~66130b71~§644262701 ON 06/13 
AT SZECHUAN CHEF CHINESE R BELLEVUE WA 

PURCHASE 90630617642133744262.701 ON o·6/ 17 
AT THE MALTBY CAFE SNOHOMISH WA 

PURCHA.SE 9663os·i 40017437 44.2.6i701 ON 06/14 
AT MASSAGE ENVY KIRKLAND KIRKLAND WA 

PURCHASE 96630S170112896442627P1 ON 06/17 
AT. RACHA THAI CUISINE WOODINVILLE WA 

PREM PAYMTMASS. MUTUAL 61010320421.46 o 

PU RCHA;~ ~~~~~6+~~~5~3i ~-1~~6~bgb I~~ I~~~ 2~ A 
PAYMENT HSBC ·ONLINE WEB 11il2468702121. 
?i.iRciift:.s'E 906366:d616729144:i62701.0N 06/27 

AT SUNS TERIYAKI GRAHAM WA' 
IN CHECK S-E-QUENCE . . . 

47.83 

114.24 

30.78 

500.00 
20.92 

50.00 

55.00 

103.67 

83.41 

30.68 

59.00 

47.78 

B30.85 
26.84 

500.00 
11.~2 

THANK YOU FOR BANKING WITH BANK OF AM!;iicA 

· .. , 

H 

REFERENCE H 
vccoooooo 

vccoooooo 

vccoooooo 

LACH9.~10B9 
vccoooooo 

$970001132 

vccoooooo 

VCCCiOOOOO 

vccoooooo 

vccoooooo 

vccoooooo 

vccoooooo 

LACH6-76030 
· vccoeoobo 

LAC.H5893S9 
vccoooooo 

~~\ - ~l . ' . 
. \J 



SMART BUSINESS STRATEGIES LLC 

REF. NO. :M 03098651 

REF. NO. : M 05676220 

REF. NO.:M 03114354 

REF. NO. :M 05405056 

ACCOUNT NUMBER 
STATEMENT PERIOD 

PAGE 3 OF 

60306313 
6-01-2007 TO 6-30-2007 

CHECK IMAGE 

AMOUNT: $48.87 

AMOUNT: 

AMOUNT: 

AMOUNT: $91.02 
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SMART BUSINES_S s-tRATEGr ES LLC 

PAGE 4 OF 

60306313 ACCOUNT N!JMBER 
·stATE:M~Nt P~RIOD 5-01-2007 TO S-30-2007 

Cf!&9~_1MAGE CONTJN!JED 
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BankofAmerica ~ 
~ 

SMART BUSINESS STRATEGIES LLC 

REF. NO.:M 06844448 

fll""1'·b-f~ 
SILil!T MHESS ST!IATEGICI.LLC 

~~- ~ 

REF. :tiia.: M 07572501 

REF. NO.:M 06232251 

ACCOUNT NUMBER 
STATEMENT PERIOD 

PAGE 5 OF 

60306313 
6-01-2007 TO 6-30-200i 

CHECK IMAGE CONTINUED 

AMOUNT: $32.78 

-=w. 
10038 

AMOUNT: $1,300.00 

AMOUNT: $1,000.00 

H 

5 



') 
Bank of America 

ACCOUNT STATEMENT 
H 

MERCER ISLAND BRANCH 
2830 BOTH AVENUE SE 

PAGE 1 OF 4 

MERCER ISLAND WA 98040 

FOR CUSTOMER SERVICE cALL 1.800.461.0810, 
IN THE SEATTLE AREA CALL 206.461.0810. 
T~Y/TDD USERS: 1.$00.232.6299. 

) 

SMART PUSJNESS STRATEGIES LLC 
PO BOX 336 
KIRKLAND WA 98083~0336 

H:,J,,I,,I,II,,,I,,I,ulllll,,,, ~II, nil ullaaui!,.Jj,., •• JII 

www.bankofamerica.com 

ACCO\JNT NUMBER 
B0306313 

STAT~&~~f ~tRIOD 
B-01-2007 TO 8-31-2007 

C 1M2 0 

Our fr,.e~ On] in.e. Banking service allows you to check account balances, transfer funds, 
pay bt.lls and more. Enroll now at www.ban\(ofamerica.com . 

. - ~:· ~ ... ·:· ·-=-

B?nk of .Ameri.ca. .. i.s. -~proud s.P.ons.or of THE WAIL a seven-part series by Ken Burns on WWii, a'ring on 
PBS on Sunday, 9/23. As a Bank of Amefica Customer, take advantage of the 20%'customer discount on 
the DVO, CD Qr. PR9k.-"!hen usiqg cp_c;h~ ~OA20.1 (code is limited to on~ per customer&. cannot be combined 
with any other offer). Visit www.bankofamerica.c?mlww2 to learn more. 

··,. .. - . 
SUMMARY OF YD0R ACCOUNTS 

-
CHECKING 

flRSTCHOICE 
. . . 
BUSINESS 60306313 

~J;~ttJNl.N.ti. BALANC-E 1q5!:i'5. so: 
DEPOSITS 54550.30 

· ~:iTHDRAWA.l,S. 
I 

74!:J5.25 
SERVICE CHARGES/FEES 10.00 
ENPING 8Al,.A.NCE 57640.85 

l!IHiiM!-!M \;!.~.LANCE 8202.85 
TOTAL NUMBER DF CHECKS 10 

: 

POSTED TRANSAcTION i:l'ESCRIP'riDN/SERIAL t-:JUMBER 

8-06 
8-q 
8-20 
8.-:-.21 
8-21 
~:-29 
8-31 
8-06 
!3-03 
8-06 
8-03 
8-08 
8-06 
8-06 
8-10 
8-27 
8-06 
8-06 

.DEPOSIT 
,DJ::EPSIT 
DEPOSIT 
Dj::POSIT 
WIRE IN TIME:1542 ~T TRN:20070~~100209911 
D.!;P,D..SIT 
DEPOSIT 
·cliitci< 
CHECK 
CHECK 
CHECK 
CHECK 
CASHED CHECK 
CA!?HED CHECK 
CHECK 
CI-\ECK 
CHECK 
PURCHASE 906.30B06044985044262701 ON 08/06 

. ·ZO.GS. 
2040. 
2041 
.2Q47 
2043 
2045* 
264.6 
2047 
2049* 

10049* 

8-06 
AT JUANITA BAY CLUB-CHE #5 425-821-0882 WA 

FEE &. PMTSWA~HOVIA DEALER 87012.80122 

I 
.. 

SAVINGS 

FIRSTCHOICE BUSINESS 60306-313 
BEGINNING B~LANCE ·. a4 
ENDING BALANf:l:; .84 

INTEREST . Y:EAR-TO·'". DATE •. 83 
·AVERAGE DAlLY BAL . 84 

.. 

..... _,_·, 

DEBiT AMOUNT CREDIT A.iiliJUNT REFI::RENCE # 

135.!10 
. •57,-80 
108.85 

3:•'·6·3 
150.28 

1,240.00 
52.0.00 
500 .. 00 
50.00 

250.00 
'167. 71 

600.00 

3,045. 4_6 
1,231.34 
1. 221.3:4 

22,000.00 
24' ,609. 48 

1,221. 34 
1,221.34 

M .03464358 
M 07010662 
M 08-87.42 15 
M 05308528 
rT:f'r2o99 11 
M 69041206 
M 0.5948327 
"W'·~O.t;\01~.9!'!.8 
r.t :-:-o.7'09'53 9 3 
M 0763472E 
M 0711731:; 
M 0526571~ 
M 0822794~ 
M 0822795( 
M 0697279! 
M 0892285: 
M 0492389 

•fi'_ -;,~{!.; VCCOOOOO• 
'lj·(-,1 't} 

LACH04056 



BankofAmerica ~ 
~ ACCOUNT STATEMENT 

PAGE 2 OF 4 

SMART BUSINESS STRATEGIES LLC ACCOUNT NUMBER 60306313 
STATEMENT PERIOD 8-01-2007 TO 8-31-2007 

... 
FIRSTCHDICE BUSINESS CHECKING ACTIVITY CPNTINUED 

POSTED TRANSACTION DESCRIPTION/SERIAL NUMBER 
8-06 PURCHASE 906308030077171.fl.4262701 ON 08/03 

AT WRD-TRENDWEST RESORTS 425-498-3'600 WA 

DEBIT AMOUNT CREDIT AMOUNT 
1,000.00 

8-08 PURCHASE 906308070298152442.62701 ON 08/07 
AT GRACE TAILOR N AL TERATI BOTHELL WA 

~-08 ONLINE PMTCAP..ITAL ON.E 722039960009143 
8-09 ONLINE PMTCAPITAL ONE 72213~960142726 
8-:09 PURCHASE 9.0630808030417544262701 ON 08/08 

AT ORIENTAL RETREAT AND SP 425~8226888 WA 
8-14 PAYMENT HS8C .. O~LINE WEB 118q670942934 
8-16 PURCHASE 9063081403639.7044262701 ON 08/14 

AT MASSA~E .ENVY .K.lEKLAtli:i KIRKLAND WA 
8-20 PURCHASE 9063081700101S6442627.01 ON 08/.17 

.~J T-:~P.BU..E _TEL Pt.\'lM.ENT 18QOr:.;!iJ:'fJ'-,~~97 WA 
8-20 PREM PAVMTMASS MUTUAL 6101032042146 0 
8-21 PURcHAS~ 90!5.40821.0:3:.33469.442.67701 'oN 08/21 

AT COMCAST CABLE COMM 800~COMCAST WA 
8-:-.2.1 WIRE TRANSfER .U.E .. • 
~-22 PURCHASi 90630820021435944262101 ON 08/20 

. AT STAR:VHIG .ST\JQENI::i. INC 8004416683 WA 
8-24 PURCHASE 90630B23026488544262'i01 ON 08/23 

AT HRIYft.X.I ETC. BOTHELL WA 
8-30 :PAYMENT' HSBC ONLINE WEB 1188165226156 

* ·= (;AP HI ¢HE:c~ SEQUENC.E . : ! 

46.34 

250.00 
200.00 
208.40 

250.00 
59.00 

56.87 

830.85 
1.06 

10.00 
466.69 

7.38 

334.99 

THANK ~qu FOR BANKIN$ WITH BANK OF AMERICA 
. ~.;- : 

.. 

H 

REFERENCE # 
vccoooqoo 

vccoooooo 

LACH237397 
LACH769379 
vccoooooo 

LACH0:7BB95 
: ~ ,• ~. 'I ' , . vccoooqoo 

vccoooooo 

LACH404454 
vccooodoo 

TTFT209~ 11 
VG'CGOOOOO 

1"'.···; .• 

vtbooogoo 

LA!EH088SS2 
.• . .. . :· .. ~ ~ 



BankofAmerica ~ 
~ 

SMART BUSINESS STRATEGIES LLC ACCOUNT NUMBER 
STATEMENT PERIOD 

PAGE 3 OF 

60306313 
8-01-2007 TD 8-31-2007 

H 

4 

CHECK IMAGE I 
~------------------------------------------------~ 

REF. ND.:M 06075068 AMOUNT: $135.40 

REF .. ·NO. :'M -'0709539"3 AMDl.JNT: $57. 80 
~~~~~~~-=~~~~---=--~ 

~EF. ND.:M 07634726 AMOUNT:· $108.85 

~R~E~F=:~.~=O~·~:M~0=7~1~~7=3=~~J===AM==.O~U=N=T=:======~$3.63 

"" .u l'lt;'7h"i717 AMOUNT: $150.22 

I 
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SMART BUSINESS STRATEGIES LLC Ac~tiON'f NUMBER 
STATEMENT PERIOD 

I~¢~,;; 
·.~·~~ 

.00 

po 

.Q() 

.00 

P·AGE 4 OF 

60:366313 
B-01-2007 TO 8-31-2007 

H 
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) 
BankofAmerica ~ 

~ 

Mt::Fi.tER ISLAND BRANCH 
2830 BOTH AVENUE SE 
MERCER ISLAND WA 98040 

FOR CUSTOMER SERVICE CALL 1.800.461.0810, 
IN THE SEATTLE AREA CALL 206.461.0810. 
TTY/TDD USERS: 1.800.232.6299. 

H 
ACCOUNT STATEMENT 

PAGE 1 OF 4 

s~:~~~i~·~~!i:::o SMART BUSINESS STRATEGIES LLC 
PO BOX 336 9-01-2007 TO 9-30-2007 

_, .... 

j 

' 

KiRKLAND WA 98083-0336 C 1M2 0 

ll,l,,l,,l,ll,,,l,,l,,,ll,ll,,,,,ll,,,ll,,ll,,,,ll,,ll,,,,,,,, 

www. ba.nkof america. com 
.Our free Online Banking service aliows you to check account balances, transfer funds, 
pay bills arid more. Enroll now at www.bankofamerica.com. 

$50 for you.. $50 for a friend. Recommend Bank of America business check~ng, and when th~ person 
you refer opens their new account, you can ea·ch get $50. The more you refer, the more $50 re111ards 
you can get. Visit www.bankofamerica.com/businessbonus, or ask a representative for details today. 

SUMMARY OF YOUR ACCOUNTS 

CHECKING SAVINGS 

EIRSl'CHOlCE BUSINESS 60306313 FIRSTCHOICE BUSINESS 60306313 
BEGINNING BALANCE 57640.85 BEGINNING BALANCE • 84 
DEPOSITS 18518.45 ENDING BALANCE • 84 
WITHDRAWALS 72119.44 
SE:RV·ICE :.cHARGES/FEES 25.00 INTEREST Yi3AR..:TO-DATE . 83 
ENDI)'IG BALANCE 4014.86 A VIi; RAGE DAILY B'AL . 84 

MINIMU!" 1!/}LANCE 271·2.02 
TOTAL NUMBER OF CHECKS 10 

\ -·- .. .. . .. 

\.\ fiRSJCHD.ICE BUSINESS CHECKING ACTIVITY. 

•l poSTED TRANSACJlON DESCRIPTION/SERIAL NUMBER 

·1 9-06 
.1 9-10 
·I 'I 9-14 
.:i 9"'17 
:~ 9-18 
,\ 9-21 
:;·' 9-24 
:.i 9-12 

' _/ 

·>.~ 9-11 
.. ,_;9-11 
... ) ;9-10 
,.:,;9-14 
. : ~-13 
·. i ·~-26 
.--~-27 

,:·;~-27 
~!-11 
: •• 0:-04 
· ·'-o5 

r06 
·=as 

DEP.OSIT 
DEPOSIT 
DEPOSIT 
DEPOSIT 
DEP.OSIT 
pEPOSIT 
"DEP..QSIT 
CHECK 
CHECK 
CHECK 
CASHED CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
CHECK 
PREM PYMT LIBERTY MUTUAL A02268434773107 
PCS SVC T-MDBILE IVR 1112900 
WIRE TRANSFER FEE 
PURCHASE 90630905005875144262701 ON 09/05 

2050 
2051 
2052 
2053 
205il 
2055 
20!?.6 
2057 
2058 

10050* 

AT JUANITA BAY CLUB-CHE #5 425-821-0882 WA 

DEBIT AMOUNT CREDIT AMOUNT 

14,000.00 
1. 22.1. 34 
1,179.79. 

638.67 
~S7.31 
610.67 
610.67 

520.00 
s0o.oo 
7oo.;oo 

14,000.00 
30~22 

400.00 
so.o9 

100 .. 00 
57.45 
17.22 

150.28 
49.011 
25.00 

167.71 

REFERENCE # 

~ 06352275 
~ o9424271 
M 07~8\332 
M 06279106 
M 09480594 
M ds·7:.h67s 
r.i 69.9'79092 
~ OS052214 
M e308il14o 
M ·o3(5.6i91 8 
M o67.27386 
M o9t37413 
11 06493231 
M 06s9:676c 
M 0304398~ 
,.; 1047J121 
M 060$22TI 
LACH14B33: 
LACH744S51 
TTFT1.S615 

vccooooo 



Bank of America ~-
~ 

H 
ACCOUNT STATEMENT 

PAGE 2 OF 4 

SMART BUSINESS STRATEGIES LLC ACCOUNT NUMBER 60306313 
STATEMENT PERIOD 9-01-2007 TO 9-30-2007 

FIRSTCHOICE BUSINESS CHECKING ACTIVITY CONTINUED 

POSTED TRANSACTION DESCRIPTION/SERIAL NUMBER DEBIT AMOUNT CREDIT AMOUNT REFERENCE # 
9-06 WIRE OUT TIME: 1241 ET TRN:2007090600156751 52,421.27 TTFT 156751 
9-10 PURCHASE 90630908007295744262701 ON 09/0B 119.75 vccoooooo 

AT VS IPO DEPT LICENSING 360-6641487 WA 
9-10 PURCHASE 90630907023806944262701 ON 09/07 195.00 vccoooooo 

AT 0850 SECRETARY OF STATE 360-5864455 WA 
9-10 ONLINE PMTCAPITAL ONE 725339960000348 500.00 LACH464527 
9-11 PURCHASE ':10.620911024500.544262701 ON 09/11 95.29 FPOS 

AT COSTCO WHSE #0000 KIRKLAND WA 
9-12 PURCHASE 90630.910029503844262701 ON Q9/10 205.00 vccoooooo 

AT PARADISE BEAUTY SALON 4255760496 WA 
9-13 PURCHASE 9062091307046814426.2701 ON 09/13 12. 14 FPOS 

AT SAFEWAY STORE 2 KIRKLAND WA 
9-13 PURCHASE 906309110075h34.4262701 ON 09/11 32.47 vccoooooo 

. AT NOODLE LAND REDMOND WA 
9-13 PURCHASE 90630910022794?44262~01 ON 09/10 40.00 VCCOOQOOO 

AT WORLD MARK RESERVATIQN REDMOND WA 
9-17 PURCHASE 9.06309140t6? 108442627.01 ON 09/14 59.00 vccoooooo 

AT MASSAGE ENVY KIRKLAND KIRKLAND WA 
)9-1 8 PAYMENT HSBC ONLINE WEB 11:89719346523 500.00 LACH349964 
'9-19 PURCHASE 90620919026830744262701 ON 09/19 209.97 FPOS 

AT COST CO WHSE #0.000 kiRKLAND WA 
9~20 PREM PAYMTMASS MUTUAL 6101,032042146 0 830.85 LAI;:H720202 
9-24 PURCHASE .906309230072.39444262701 ON 09/23 120.00 vccoooooo 

AT BITTER FACE VENDING LAKE STEVENS WA 
9-25 PURCHAi~ ;~~~0~;~~~~~~4~i~k~;~g1 W~N 09/25 

36.78 FPDS 

"* = GAP "IN CHE.CK .S.EQIJENCE 

THANK ·you FOR BANKING WITH BANK OF AMERICA 
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Watts v. Dunphy 

RP - Oral Decision - 10/26/11 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MORNING SESSION 

October 26, 2011 

MR. HANSEN: Your Honor, Craig Hansen here. 

THE COURT: Anyone on the phone? 

MS. DUNPHY: Mary and Mark Dunphy. 

THE COURT: And, counsel is here, present in 

person; is that right? 

MR. DAVIS: That's true. My deposition ran 

late. 

ORAL DECISION 

THE COURT: We have a court reporter here, so 

we will go on the record. The prevailing parties will 

prepare findings of fact and conclusions of law. And 

we will set a presentation date down the road. To the 

extent that counsel can agree on the form of the 

order, that will obviate a live hearing. If counsel 

do not agree on the form of the order, then they can 

make an appearance at the presentation hearing. My 

bailiff will be on the phone with all of you to 

discuss a presentation hearing date that is mutually 

convenient for all parties. 

The Court heard extensive testimony during this 

bench trial. It had the opportunity to observe the 

512 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

demeanor and manner of the witnesses, has reviewed all 

the admitted exhibits, and I am ready to render a 

decision. I reiterate my earlier comments about 

counsel and how appreciative I am of their 

presentation. So, let's proceed. 

We have two related claims here by the plaintiffs. 

There is one for fraudulent concealment, and the other 

is an assertion of fraud. There is an allegation of a 

breach of covenant of good faith and fair dealing, but 

to my understanding of the Washington law, that is not 

a free-floating duty, but one that rather must come 

within other causes of action, and also is subject to 

other restrictions within Washington case law. So, we 

really have a claim for fraudulent concealment and a 

claim for fraud. 

The elements of a fraudulent concealment claim are 

that, number one, a residential dwelling has to have a 

concealed defect; number two, that the seller has to 

have knowledge of the defect; number three, that the 

defect presents a danger to the property, health or 

life of the buyer; four, that the defect must be 

unknown to the buyer; and five, that the defect would 

not have been disclosed by a careful, reasonable 

inspection by the buyer. The plaintiffs have the 

burden of proving each and every one of these elements 

513 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

by clear, cogent, and convincing evidence. 

Similarly, the plaintiffs must prove by clear, 

cogent and convincing evidence several elements of a 

fraud claim. Number one, that there is a 

representation of an existing fact, number two, 

materiality; number three, falsity; number four, the 

speaker's knowledge of the falsity; number five, the 

intent of the speaker that it should be acted upon by 

the plaintiff; number six, the plaintiff's ignorance 

of the falsity; number seven, plaintiff's reliance on 

the truth of the representation; number eight, 

plaintiff's right to rely upon it; and number nine, 

the damage suffered by the plaintiff. 

To the extent that these elements focus on the 

seller's intent or knowledge, however, our Washington 

legislature has imposed several additional 

requirements. For example, RCW 64.06.050(1) specifies 

that, "The seller shall not be liable for any error, 

inaccuracy, or omission in a real property transfer 

disclosure statement if the seller had no actual 

knowledge of error, inaccuracy, or omission." 

So, the legislature told us that the plaintiff in 

these types of claims needs to prove the seller's 

actual knowledge rather than imputation of knowledge, 

based upon what a reasonable person would have known. 
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It is also true, however, that a plaintiff can prove 

knowledge circumstantially, and that a trier of fact 

can infer actual knowledge based upon what a 

reasonable person would have known under the same 

circumstances. 

The trier of fact is not required to accept the 

seller's statement at face value and may make a 

credibility determination. In other words, the Court 

can decide that a seller's statement that she did not 

know something to be untrue and give the statement 

that she did not know, has little or no weight, 

depending on what that evidence actually is. 

Several of these elements are not really disputed. 

This case really turns on whether the defect was known 

to the seller, and whether the defect would have been 

disclosed by careful, reasonable inspection by the 

buyer. And whether it's couched by whether the defect 

would have been disclosed by a careful, reasonable 

inspection by the buyer, or whether the plaintiffs had 

a right to rely on the representation. It really 

boils down to the same set of evidentiary facts. 

example, there is no real dispute that it actually 

ended up being a defect. 

For 

It's clear that it cost a lot of money to fix that 

condition at the apartment. But, that's not really 
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what this case was about. It's whether the seller had 

subjective knowledge that it was a defect at the time 

the sale occurred, not what in hindsight turned out to 

be clearly a defect later on when litigation began and 

once the investigation was fully known. 

take a look at the evidence here. 

So, let's 

It is important to note that the basis of the 

alleged misrepresentation is not the first Form 17, 

but the second. It's also important to review the 

exact wording of the alleged misrepresentation because 

the defendant did not necessarily, affirmatively 

represent several circumstances that were known 

material defects, but stated rather on several 

occasions that she did not know. 

The specific questions were under the heading 

title: The seller represented that she did not know 

whether there was any study, survey, project, or 

notice that would adversely affect the property. 

The most interesting aspect of this particular 

issue for me is the effect of Judge Middaugh's earlier 

order granting partial summary judgment to the 

plaintiffs. He entered a finding of fact specifically 

finding that Mary Dunphy's statement "Don't know" was 

a false statement. And the Court has struggled a 

little bit with it, trying to figure out what to do 
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with that, and how that finding, a factual finding, 

could have been made in the context of a partial 

summary judgment order. 

The Court has some questions about whether that 

could really be determined at summary judgment; but 

the reality is that that is the law of the case right 

now. And, so, that is why I struggled with it a bit. 

It's difficult to interpret that it was a specific 

finding of fact and a specific order granting partial 

summary judgment on that factual finding. 

So, in other words, if the Court is governed by the 

law of the case, the law of the case is that Mary 

Dunphy knew that there was a study, survey, project or 

notice that would adversely affect the property, and 

that when she said she didn't know that, that was not 

true. So, I query whether that is a long way towards 

establishing liability right then and there. 

I think to be safe, the Court needs to make several 

alternative findings; but I think if we accept Judge 

Middaugh's order at face value, that would be in an 

imposition of liability. 

on that further. 

So, I am going to elaborate 

Now, further down in Form 17, in paragraph 4-F, the 

seller affirmatively represented that there were no 

defects. It's not preceded by material defects, but 
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she represented that there were no defects in the 

siding, external and the interior walls. 

There is no evidence that there was actually any 

defect or knowledge of a defect in the siding, 

although it had been taken off for inspection. But, 

there was a substantial question about whether the 

lack of the vapor barrier or moisture barrier was a 

defect. 

There clearly were notices, studies and oral 

reports well-known to Ms. Dunphy that the moisture 

resistant barrier did not exist, and that future 

damage was likely if something was not done. The fact 

that no damage might ever occur if the problem were 

fixed, or that the whole fix might be paid by the 

developer with no additional capital assessment, no 

out-of-pocket to the home owner, and no diminution of 

value, does not mean that there was no defect. 

Under paragraph ten, full disclsoure of Form 17, 

the form asks about other conditions or defects. The 

specific question is as follows: "Are there any other 

existing material defects affecting the property that 

a prospective buyer should know about?" The seller, 

Ms. Dunphy, said "Don't know." 

So, the first operative legal question is, has the 

plaintiff demonstrated by clear, cogent, and 
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convincing evidence that these answers or any one of 

them was false, and that she did know of an existing 

material defect affecting the property that the 

prospective buyer should know about? 

As discussed above, this question very well may 

have been definitively answered by Judge Middaugh's 

partial summary judgment order; but to be safe, the 

Court needs to make some additional alternative 

findings. Alternatively, this Court finds by clear, 

cogent, and convincing evidence that the plaintiff has 

met her burden by showing by circumstantial evidence 

that the defendant's statements in paragraph G, and 

the statement in paragraph 4-F, and/or the statement 

under paragraph ten, were false, and that she did have 

actual knowledge of studies, notices, and projects 

which adversely affected the property, defects, a 

material defect, which a prospective buyer should know 

about. She failed to disclose them. However, this is 

not the end of the inquiry. 

The plaintiffs must also prove by clear, cogent, 

and convincing evidence that they did not know of a 

defect, and that a defect could not have been 

discovered through an exercise of reasonable 

diligence. And as otherwise stated in the other 

claim, this relates also to the "right to rely" 
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element of the fraud claim; and "The defect would not 

have been disclosed in the course of a reasonable 

investigation" element relates to the fraudulent 

concealment claim. 

For reasons already stated on the record, this 

Court has already found, and will reiterate, that the 

Watts did receive the Homeowner's Association meeting 

minutes. There was no reason for Ms. LeTellier, the 

Washington real estate broker, to mention in her 

specific e-mails that the Watts had reviewed the 

minutes unless they actually had received them. The 

Court did not find Ms. LeTellier's speculation that 

this may have been a mistaken e-mail to be credible. 

Rather, there was no reason for Ms. LeTellier to have 

mentioned this in her e-mail unless they actually 

received the Homeowner's Association meeting minutes. 

Having received the meeting minutes, the plaintiffs 

have shown by a clear, cogent, and convincing evidence 

that a careful, reasonable investigation would not 

have turned up the defects, and/or that they had a 

right to rely on the representations in the second 

Form 17. 

At trial, the plaintiffs offered uncontroverted 

testimony and evidence that the Watts home inspection 

was standard in the industry for home buyers; and that 
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such inspection does not entail invasive removal of 

siding. 

There was no evidence that such an inspection was 

unreasonable, or that the inspection would have or 

should have discovered the concealed defects. There 

could have been an evidentiary challenge, or 

additional witnesses, or another expert controverting 

this evidence, but none was presented. 

Apparently the argument is that the Homeowner's 

Association meeting minutes were in and of themselves 

sufficient to put the buyers on notice of the defects, 

and that they had no right to rely on the Form 17 

representations and their own Homeowner's inspection 

report. But, if the Watts had read the Homeowner's 

Association meeting minutes, which they clearly had in 

their possession, what would it have told them? 

Although the words "defect," "envelope studies," 

"investigation," and "defect attorney" were mentioned 

several times, there is no content for the brief 

references buried in a maze of other irrelevant 

information. Only with the use of 20/20 hindsight and 

specialized knowledge as judges and lawyers can we 

pick out the significance of these words. After all, 

let's remember, these are meeting minutes, not 

full-blown reports or personal observations that were 
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available to Ms. Dunphy. 

I don't find persuasive the argument that meeting 

minutes alone are sufficient to give Ms. Mary Dunphy 

the same level of knowledge that we are inputting to 

the Watts. It's simply not the case. 

Although I found that it persuasively incredible 

that the Watts did receive the Homeowner's Association 

meeting minutes and had the opportunity to read them, 

and in fact did read them enough to comment on the 

parking situation, Ms. Dunphy did not only have the 

meeting minutes available for her review, but actually 

attended the Homeowner's Association meetings, except 

for possibly a June meeting. 

She was also the vice president of the board, and 

therefore had the opportunity and could reasonably 

understand what was being mentioned in those minutes. 

She actually lived through them. She experienced it. 

I think that's a completely different situation than 

somebody trying to pick up some snippets of 

conversation or recorded meeting minutes months after 

the fact. 

She was there, and she was present for at least 

part of the walk through inspection in May; was aware 

that the complex did not have a vapor water resistant 

barrier; and was aware that the engineer and a defect 
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attorney were present on the walk through. 

Much has been made of the testimony that the 

engineer only made factual comments and did not offer 

any conclusions, and that Mary Dunphy may not have 

been present to overhear any of these comments, even 

if they had been made. But, this really isn't the 

point. Ms. Dunphy knew that a defect attorney and an 

engineer were looking at several issues in the 

complex, including the lack of a vapor resistant 

barrier; and that part of the reason that Ms. Dunphy 

knew the investigation was going on, was to go to the 

developer and seek to have a developer pay for any 

cost required to fix the problem. 

Ms. Dunphy also knew the report would be soon, and 

that once that report was done, it would have to be 

disclosed to any potential buyer. 

The Court makes the alternative finding that the 

plaintiffs have established by clear, cogent, and 

convincing evidence all of the elements for her 

fraudulent concealment and fraud claim. 

Having found liability, we then turn to the 

measure of damages. The Court is persuaded that the 

plaintiffs have the burden of proving damages by 

clear, cogent, and convincing evidence. The Court has 

received additional briefing from each of the parties. 
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And although often in other types of civil cases the 

damages are established by a preponderance of the 

evidence, that does not appear to be the state of the 

law in Washington. 

Now, clearly, the Court has no problem whatsoever 

finding by clear, cogent, and convincing evidence that 

some damages were caused. However, it is more 

difficult to determine exactly how much damage was 

caused. And I think this is where the burden of proof 

is relevant here. 

In our case, the Court finds persuasive by clear, 

cogent, and convincing evidence that the present value 

of the unit is as Mr. Stegelman testified: $132,000. 

There is clear, cogent, and convincing evidence that 

plaintiffs have been damaged, although again, 

quantifying that damage is a different question. 

While the Homeowner's Association meeting minutes have 

a substantial amount of money in the bank, there 

remains a few unanswered questions that do affect the 

value at the time of the sale and today. It may be 

that the stigma will be significantly reduced, if not 

eliminated, years into the future once the repairs are 

completed and paid for; but the issue is the fair 

market now, not years in the future. 

As we previously discussed, however, the more 
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challenging issue for the Court is the condo value had 

it not had the defects. The Court finds that 

Mr. Stegelman's ultimate opinion that an undamaged 

condo would have been worth $238,000 as of April is 

not persuasive. First, even he conceded that the 

market had softened between April and the October 

trial date, on top of the general real estate market 

collapse just after 2007. 

Moreover, if the Case-Shiller Index deduction of 

24.1 percent were applied to the original purchase 

price, it results in a lower fair market value than 

$238,000. Indeed, if we just apply the straight 

reduction according to Case-Shiller, the fair market 

value would be in the neighborhood of $212,000, plus 

whatever discount you would wish to choose for the 

condominium market, further softening between April 

and October, as discussed previously. 

The Case-Shiller Index also includes single family 

home sales, which Mr. Stegelman conceded were worth 

more than condominiums, and which further inflated the 

average value. In other words, the $238,000 figure 

was much, much, much too high, and the Court found it 

completely unpersuasive. 

The defendants did not offer a countervailing 

expert at trial probably and understandably for 
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tactical reasons. However, the plaintiffs may prove 

damages even if the Court rejects the plaintiffs' 

expert testimony so long as there is evidence in the 

record to support its decision. Such evidence is in 

the record, in terms of the testimony and the 

comparable sales offered by the defendants, and with 

the understanding that the Court can find by clear, 

cogent, and convincing evidence that plaintiffs 

undoubtedly suffered a certain amount of damage at a 

mlnlmum. 

There is a distinction between finding that a 

plaintiff has suffered X amount of damage and finding 

that at a minimum, plaintiff suffered X amount of 

damage, but that the Court is unable to award more 

than X due to the burden of proof and lack of 

evidentiary basis. 

In the present case, the Court finds that the 

plaintiffs have as established by clear, cogent, and 

convincing evidence that the condominium would have 

been worth a mlnlmum of $170,000, ln other words, more 

than the damage price of the three bedroom sale, whose 

seller had to make an additional $20,000 concession to 

the buyer; and that their damages that they proved, 

are $38,000. Their actual damages may have been more, 

particularly if the burden of proof were different, 
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but they have not proved them. The Court will enter 

judgment in the amount of $38,000 in favor of the 

plaintiffs. 

The Court reserves the issue of attorney's fees, 

subject to further briefing. I am not convinced that 

there is a basis for award of attorney's fees either 

way; but if anybody wishes to argue for attorney's 

fees now that the Court has rendered a decision on the 

other bases, any party may so move the Court by 

separate motion. 

Plaintiffs counsel will prepare findings of fact 

and conclusions of law consistent with this decision. 

And my bailiff will get on the phone in a few minutes 

to discuss a presentation date. 

Counsel, the court reporter is here. You may 

discuss with him to order the transcript if you wish. 

My bailiff will be out in a few minutes. 

very much. 

MR. HANSEN: Thank you, sir. 

Thank you 

(The Court adjourned.) 

****** 
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